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FANG LU 
  2010 Aquamarine Terrace 
  Silver Spring, MD 20904, 
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UNITED STATES DEPARTMENT OF 
THE ARMY and CHRISTINE 
WORMUTH, in her official capacity as 
Secretary, U.S. Department of the Army,  

                                    DEFENDANTS. 

)  
) 
) 
) 
)  
) 
) 

 

THIRD AMENDED COMPLAINT 

1. This lawsuit seeks redress on behalf of United States Army soldiers/veterans who 

are on the receiving end of improper discharge actions by the Army in violation of military 

regulations and the law.  As specified more fully herein, Plaintiffs seek redress in the form of 

corrective action for the harms caused as well as a declaration that any future discharge actions 

will be undertaken only in accordance with the law.  

2. While there is no legal justification for the Army’s blatant violation of and disregard 

for its discharge protocols and the denial of due process to these soldiers, there is evidence that the 

Army aimed these summary discharge actions at them due to their status as soldiers who enlisted 

through the Military Accessions Vital to the National Interest (“MAVNI”) program, which enables 

certain non-U.S. citizens to enlist and serve in the U.S. Armed Forces.  In order to qualify as 

MAVNIs, Plaintiffs had to be lawfully present in the United States at the time of enlistment and, 

consequently, already had passed the immigration-related screening necessary to attain such lawful 

status.  In addition to passing the background and suitability requirements that all military enlistees 

– MAVNI or otherwise – must undergo, all MAVNIs had to satisfy enhanced enlistment criteria 

that apply only to MAVNIs, including (1) establishing that they possessed the requisite health care 

or language skills deemed vital to the national interest, and (2) scoring higher on the Armed Forces 

Qualification Test than other military enlistees.   
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3. In or before 2016, each Plaintiff enlisted in the U.S. Army, either in a reserve 

component while waiting to be re-assigned to the “Regular Army” or in the Selected Reserve of 

the Ready Reserve, after having met these enlistment conditions.  Each Plaintiff has been a member 

of the Army’s Delayed Training Program (“DTP”) for Selected Reserve soldiers, or the Army’s 

Delayed Entry Program (“DEP”) for Regular Army soldiers. 

4. Beginning in late 2016, the Department of Defense (“DoD”) closed the MAVNI 

program to new enlistees and started subjecting already enlisted and serving MAVNIs to 

additional, enhanced background investigations (including the equivalent of Top Secret security 

clearance checks plus Counter Intelligence (“CI”) reviews) and subsequent so-called military 

service suitability determinations (“MSSDs”).  DoD coordinated with the Department of 

Homeland Security (“DHS”) to stop the processing of MAVNI naturalizations pending the 

completion of those background investigations and MSSDs.  These DoD and DHS actions were 

the subject of two related class action lawsuits filed in the United States District Court for the 

District of Columbia:  Nio v. DHS and Kirwa v. DoD.  The District Court entered final judgment 

in favor of the classes in both cases in August and September 2020. 

5. This complaint arises from additional mistreatment and unlawful conduct directed 

at MAVNIs.  In particular, Plaintiffs are the victims of involuntary and summary discharge actions 

in contravention of military regulations specifically designed to afford soldiers due process with 

respect to discharge decisions and in violation of the soldiers’ constitutional due process and equal 

protection rights.  Since the commencement of this litigation, Defendants have acknowledged that 

MAVNIs subjected to these involuntary administrative discharge actions were subject to discharge 

actions either due to unfavorable MSSDs or for reasons other than an unfavorable MSSD, 
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including so-called “refusal to enlist,” “entry level performance and conduct,” and 

medical/physical bases.   

6. There are two principal common themes to the discharge actions:  First, the Army 

did not comply with mandatory notice and process pre-conditions to discharge.  Second, the Army 

did not characterize the discharges as “honorable” or “general – under honorable conditions,” but 

rather identified the discharges as “uncharacterized” or “entry level.”  These actions have a 

profound and negative impact on Plaintiffs in terms of, among other things, their reputations, future 

military service and benefits, and their immigration status.   

7. Indeed, prior to the discharge actions, most of the Plaintiffs received no notice of 

any intent to discharge them, let alone the grounds for the discharge or any opportunity to respond 

to or challenge such grounds before the discharge decision was made and the discharge initiated.  

For the soldiers purportedly discharged for “conduct” or “performance” reasons, the Army did not 

provide necessary counseling or opportunities for rehabilitation.  To this day, some Plaintiffs do 

not know the specific grounds for the discharge action (beyond, where they exist, the after-the-fact 

labels ascribed by the Army pursuant to a Court order in this litigation), and many similarly-

situated soldiers remain unsure even to which of these broad discharge categories they belong.  

None of the Plaintiffs and similarly-situated soldiers received adequate notice in that they were 

not informed of the serious consequences of receiving an “uncharacterized” or “entry level” 

discharge, including the impact it would have on their naturalization applications.  Further, given 

that a federal agency is treating “uncharacterized” discharge paperwork from the Army – such as 

on Form DD-214 and Form/Format 500 – as a certification from the Army that the soldier did not 

receive an “under honorable conditions” discharge and therefore was discharged “other than 

honorably,” the Army is obligated to provide the soldiers with the opportunity for a board of 
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officers’ proceeding or a court martial proceeding in advance of discharge.  None of the Plaintiffs 

was provided this opportunity. 

8. Defendants’ actions therefore failed to follow the mandatory procedures 

established by military regulations.  Moreover, the discharges exhibit Defendants’ disregard for 

fundamental fairness to these soldiers whose lives and military careers have been upended by 

virtue of the Army’s conduct.  It is somewhat ironic, therefore, that some of the discharge orders 

cite to an Army Regulation as “authority” for the discharges, while the Army ignored the 

provisions of that very regulation prohibiting the discharge actions complained of herein.       

9. To make matters worse, the circumstances surrounding Defendants’ actions reflect 

Army chaos, disarray, and disorder.  For instance: 

 Some discharge orders purport to have an effective date prior to the 

order itself; 

 In some cases, military units to which soldiers are attached were not 

informed of the discharge decision until months after the purported 

discharge occurred; 

 In some instances, military officials have informed soldiers or others 

that the discharges were mistaken, or did not happen at all;  

 The Army ordered several soldiers to attend military background 

investigation interviews after their purported discharges; 

 The Army ordered soldiers to continue drilling with their units after 

their supposed discharge; 
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 The Army has contacted improperly-discharged soldiers, who were 

subsequently supposedly reinstated, in an effort to recruit them 

again; 

 The military has demanded that soldiers refund money to the Army 

for the service pay they received after the purported discharge, even 

though the soldiers earned the pay through service, neither the 

soldiers nor their units were aware of the discharge actions, and the 

Army has since represented that these soldiers were not in fact 

discharged.   

10. The orderly and mandatory discharge process called for by military regulations, if 

followed, would have prevented or, at a minimum, reduced this chaos.  

11. This discharge misconduct continued even following the commencement of this 

action on June 28, 2018, wherein Lucas Calixto demonstrated that Defendants violated the law by 

summarily discharging him.  SPC Calixto, who received discharge orders although he had received 

multiple honorable service certifications and although he recently had been promoted, received no 

explanation for his discharge.  Not even his Army unit had any explanation.  Only following suit, 

and after SPC Calixto’s filing of a preliminary injunction motion to have his discharge order 

revoked, did Defendants capitulate, issue an order revoking the discharge, and represent that he 

would be reinstated in the Army.   

12. Only after an additional seven plaintiffs filed an Amended Complaint and 

preliminary injunction motion on August 3, 2018 did Defendants eventually capitulate by 

suspending and revoking the discharges of those soldiers as well. 
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13. Although Defendants are fully aware through this lawsuit and their own actions that 

many other MAVNI soldiers have been discharged in a similar fashion in violation of the law, the 

Army has failed to suspend or revoke all such discharges.  And Defendants have not remedied the 

harms of improper discharge for those soldiers who have had their discharges revoked and 

purportedly been “reinstated” in the Army, despite repeated notice of those harms.    

14. The named Plaintiffs herein are victims of Defendants’ unlawful discharge conduct.  

Each of these Plaintiffs has been subjected to improper Army discharge actions.  And each Plaintiff 

has suffered and will continue to suffer substantial harm – including to his/her military career, 

civilian career, immigration status, and/or reputation – until the Army takes appropriate corrective 

action.        

15. Defendants’ conduct violates Army regulations, DoD regulations, and the 

fundamental requirements of due process and equal protection afforded by the Constitution.  No 

one should be surprised that in an organization such as the Army, where regulations play a vital 

role in administration and in protecting soldiers from abusive action, detailed procedures and 

regulations dictate (a) the conditions and findings that might justify initiation of discharge or 

separation action and (b) the process that must be afforded to soldiers before any such action is 

taken.  What is both surprising and unsettling is that Defendants would ignore those regulations 

with respect to MAVNIs and, even when the violations are exposed, continue to do so for Plaintiffs 

and many similarly-situated MAVNI soldiers. 

16. To make matters worse, Defendants sought to retaliate against Plaintiffs and the 

proposed class in violation of their First Amendment rights to free speech and to petition the 

government for redress of the above violations.  In mid-August 2018, less than two weeks after 

the Amended Complaint was filed adding plaintiffs beyond Lucas Calixto, Defendants created a 
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new process – not applied to any other soldiers except those in the proposed class – to have military 

lawyers re-review and scour the background investigation files of MAVNI soldiers in search of 

some basis to accuse these soldiers of criminal conduct.  The Army’s retaliatory intent was clear 

in its internal directive, which acknowledged that the reason for this activity was that MAVNI 

soldiers had initiated this litigation challenging the lawfulness of their discharges.   

17. In an order dated August 13, 2018 in this action, the Court ordered Defendants to 

report, bi-weekly, on “any updates regarding the Army’s policy with respect to the administrative 

separation procedures applicable to DEP and DTP members” (Dkt. 23).  Notwithstanding this 

order, Defendants never notified the Court or Plaintiffs of the Army’s efforts to retaliate against 

separated or soon-to-be separated MAVNIs. 

18. Nor was this the only retaliatory act by Defendants.  

The Army’s October 26 Memo 

19. On October 31, 2018, Defendants reported that the Army had issued a new 

separation procedure.  Specifically, Defendants disclosed that an Army Assistant Secretary had 

issued a memorandum dated October 26, 2018 pertaining to separations of certain MAVNI 

personnel (“the October 26 Memo”).  See Dkts. 50, 50-1. 

20. As a result of the October 26 Memo, MAVNIs who have been or will be subject to 

involuntary administrative discharges fall into one of two groups: (i) those discharged with an 

unfavorable MSSD, and (ii) those discharged for “other reasons” and without an unfavorable 

MSSD. 

21. The October 26 Memo itself only describes the discharge procedures that will apply 

to MAVNIs with unfavorable MSSDs.  With respect to both DTP and DEP MAVNI discharges, 

the Memo states that soldiers the Army considered actually discharged will be offered 
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reinstatement in the Army for the purpose of receiving notice and an opportunity to respond to the 

purported unfavorable MSSR/MSSD grounds.  And for future DEP or DTP discharges of MAVNIs 

with unfavorable MSSRs/MSSDs, including MAVNIs with in-process discharges the Army 

supposedly suspended as a result of this litigation, the October 26 Memo indicates that the soldiers 

will receive the notice and process specified in the Memo. 

22. The October 26 Memo is a further, litigation-induced acknowledgement and 

admission by Defendants that its summary discharge actions were not accomplished in accordance 

with military regulations and the law.  However, even though the Army failed to follow the 

applicable regulations and the law with respect to both MAVNIs with unfavorable MSSDs and 

those without unfavorable MSSDs, the Army stated that it is only taking certain remedial action 

(albeit limited) with respect to soldiers with unfavorable MSSDs.   

23. Thereafter, the Army conceded that “other reasons” discharges for DTP MAVNIs 

were not accomplished in accordance with military regulations and the law and represented to this 

Court that those MAVNIs would be offered reinstatement into the Army.  And, even though the 

Army now is addressing “MSSD” discharges in the same way regardless of whether the MAVNI 

is a DTP or a DEP soldier, and even though the Army now has offered reinstatement to DTP “other 

reasons” discharged MAVNIs, the Army refuses to correct the summary discharges of DEP 

MAVNIs discharged for “other reasons.”  This leaves other discharged soldiers – similarly situated 

due to the fact that they too are victims of unlawful summary discharges – with no offer of 

reinstatement and no means to challenge, particularly prior to discharge, the purported grounds for 

their discharges. 

24. Moreover, with respect to the soldiers subject to the procedures set forth in the 

October 26 Memo, the Army has not yet provided – even almost three years later – all eligible 
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MAVNIs with reinstatement and/or unfavorable military service suitability recommendation 

notices.  Notably, the Memo indicates that notified soldiers must be provided 30 days to respond 

to any derogatory information that might lead to their discharge and that new MSSDs should be 

completed “and appropriate action initiated” within 90 days of the military suitability 

recommendation, which Defendants indicated meant 90 days from issuance of the October 26 

Memo for military suitability recommendations that pre-dated that Memo.  That memo came out 

in 2018. 

25. In addition, the October 26 Memo does not provide any means for soldiers to 

readily determine whether they will be subject to the procedures therein.  That is because many 

summarily discharged MAVNI soldiers do not know whether they received an unfavorable MSSR 

or MSSD.  Indeed, as the circumstances of many of the Plaintiff representatives herein make clear, 

many soldiers did not receive discharge orders and even those who obtained them after the fact 

have discovered that the stated grounds for discharge in those orders are not descriptive, much less 

accurate.  For instance, soldiers who received discharges that specify “refused to enlist” as the 

discharge code have since discovered (in addition to the fact that they did not refuse to enlist and 

in fact already had enlisted) that they had received an unfavorable MSSD, which may have been 

the actual basis for the discharge.  Unless and until soldiers receive notification that they are subject 

to the October 26 Memo, many soldiers will not know for certain whether the Army considers 

them discharged at this point, whether they had received an unfavorable MSSD or now have an 

unfavorable MSSR, and/or that they will receive the process described in the October 26 Memo.   

26. In addition, even for those soldiers who will be subject to the procedures set forth 

in the October 26 Memo, many are continuing to suffer because either they have not yet been 

offered reinstatement, have not yet had their discharges revoked or been fully reinstated or restored 
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to their pre-discharge status in the Army, or do not know when they will be subject to the October 

26 Memo procedures or what will happen next for them (or if they will remain in entry-level status 

for their entire period of military service). 

27. Finally, in the thirty-four months since the October 26 Memo has been in place, it 

has become clear that the procedures do not fully comport with the military regulations on which 

they purportedly are based.  For instance, soldiers are not being adequately informed of the so-

called derogatory information that is the grounds for the anticipated discharge action such that they 

do not have a meaningful opportunity to respond.  And it is not yet clear whether the Army will 

adequately and appropriately consider the responses of soldiers who do have the opportunity to 

respond before making final discharge decisions. 

28. For example, the “disqualifying condition” listed in the typical MSSR Notice 

pursuant to the October 26 Memo is two to three sentences long and does not append or include 

any of the non-classified supporting information for the alleged “disqualifying condition,” leaving 

soldiers to guess at how to respond. 

29. Moreover, the Army’s now-established practice for “sending” MSSR Notices 

pursuant to the October 26 Memo, tracking MSSR Notices, and acknowledging/receiving MSSR 

Notice responses is seriously flawed.  The Army has not been utilizing appropriately the contact 

information already in its possession – in records kept by its personnel, in updates provided by the 

soldiers as directed by the Army, and in updates provided by Plaintiffs’ counsel – leading to 

approximately 69% of MSSR Notices sent to DTP soldiers and 59% of MSSR Notices sent to DEP 

soldiers being categorized by the Army as “yet to respond/no response received” or “no 

contact/undeliverable/return to sender,” according to reporting by Defendants on February 18, 

2020.  Dkt. 160, at 1-2. 
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30. The Army also unlawfully shared soldier personally identifiable information by 

mailing MSSR Notices to the wrong individuals.  Soldiers opened envelopes addressed to them by 

the Army only to find MSSR Notices belonging to other soldiers inside. 

31. Despite not having previously used all available contact information, such as email 

addresses, to send MSSR Notices to soldiers, in or around July 2020, the Army began sending 

email notices to certain soldiers to inform them that it had “previously sent an MSSR and got no 

response.”  The email notice indicated that a substantive response was required within 30 days of 

receipt of the email. 

32. While this new email notice may finally reach soldiers whom the Army previously 

had failed to contact, it again demonstrates the failures of the October 26 Memo process because 

it also is being sent to soldiers who did previously receive and respond to an MSSR Notice, 

revealing that the Army still does not know whether or not it has received MSSR Notice responses 

and necessarily is not considering them, all while the soldiers remain effectively discharged in the 

interim.   

33. Just as the Army did with its mailing of MSSR Notices, the Army also unlawfully 

shared soldier personally identifiable information by emailing MSSR Notices to the wrong 

individuals. 

34. Moreover, even though the soldiers subject to the October 26 Memo procedures 

supposedly were not actually discharged (because the discharges initiated were supposedly 

suspended by the Army) or are reinstated to “currently serving” in name, they have not been fully 

reinstated, the Army has not fully revoked all discharge orders against them, and the Army 

continues to treat these soldiers as effectively discharged, resulting in further injury.  These injuries 

include: 
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a. criminal indictment for allegedly making false statements to the U.S. 

Citizenship and Immigration Services (“USCIS”) about military separation 

status when applying for naturalization; 

b. exclusion from drilling (including with the threat of police involvement) 

even while worrying whether they will be punished for not attending drills; 

c. lapses in health insurance coverage; 

d. invoices and the threat of debt collection and credit ruin (for drilling beyond 

the supposed discharge date – including for soldiers where the Army claims 

the discharge was suspended and never fully effectuated); 

e. denial of naturalization by USCIS on the basis of receiving 

“uncharacterized” discharges; and 

f.  inability to obtain the protection and work authorization of “Deferred 

Action” because USCIS will not recognize their status in the military.   

Defendants’ Misrepresentations About the MSSR/MSSD Process 

35. In November 2018, in Tiwari v. Mattis, an action in the United States District Court 

for the Western District of Washington, DoD and Army representatives represented under oath 

that all MAVNI soldiers had received a passive analytical counterintelligence and security 

assessment (PACSA) and/or counterintelligence focused security review (CIFSR). 

36. Based on these representations, the Tiwari court issued a decision on January 31, 

2019, in which it found that the plaintiffs’ challenge to the PACSA and CIFSR requirements was 

moot. 
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37. On February 19, 2019—only nineteen (19) days after the Tiwari decision was 

issued—the DoD recognized in internal emails that the DoD and Army testimony in Tiwari that 

all MAVNI soldiers had received a PACSA and/or CIFSR was inaccurate. 

38. In fact, counterintelligence interviews were not conducted on a number of MAVNI 

soldiers, including soldiers that the Army inappropriately categorized as “discharged” during the 

late 2017/early 2018 time period when those interviews were conducted.   

39. Given that the military has not conducted additional interviews since early 2018, 

when Defendants created the October 26 Memo policy concerning MSSR notices, they must have 

known that such notices were not going to be provided to a number of soldiers given that 

Defendants’ stance is that a counterintelligence interview is a prerequisite to the MSSR. 

40. On numerous occasions since 2018, the Army advised this Court that the 

MSSR/MSSD process was ongoing despite the fact that the processing of MAVNIs under the 

MSSR/MSSD process was on hold at that time due to incomplete CIFSRs. 

41. On information and belief, faced with the untenable position created by their blatant 

misrepresentations to both the Tiwari court and this Court, Defendants decided that the Army 

would no longer process MAVNIs under the MSSR/MSSD process (which require a complete 

CIFSR) and instead replaced that process with a new “Expedited Screening Protocol.” 

The Army’s New “Expedited Screening Protocol” 

42. On July 31, 2019, the Department of Defense issued Directive-type Memorandum 

(DTM) 19-008, “Expedited Screening Protocol (ESP),” (“the July 2019 Memo”) to the Chief 

Management Officer of the Department of Defense and other military officers and directors. 

43. The July 2019 Memo states that it “[i]mplements policy, assigns responsibilities, 

and prescribes procedures by which the Department of Defense implements the Expedited 
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Screening Protocol (ESP)—uniform and consistent standards for a centralized process for the 

screening and vetting of individuals requiring access to DoD systems, facilities, personnel, 

information, or operations for allegiance, foreign preference, or foreign influence concerns.” 

44. Pursuant to the July 2019 Memo, “[a]ll applicants for military service who enter 

into a contract for service and all Service members with an open initial national security 

background investigation will be referred for ESP if review of their Standard Form 86 (SF-86) 

indicates a need to screen for potential risk concerning allegiance to the United States, foreign 

preference, or foreign influence concerns.”     

45. Military Departments were directed to implement the July 2019 Memo within 30 

days of its July 31, 2019 effective date, and the July 2019 Memo was to be reevaluated within six 

months of the effective date and expire effective July 31, 2021. 

46. The July 2019 Memo was followed by a May 18, 2021 memorandum (“the May 

2021 Memo”) discussing application of the Expedited Screening Protocol to MAVNI soldiers.  

The May 2021 Memo dictates that the Defense Counterintelligence and Security Agency will 

immediately apply the Expedited Screening Protocol to evaluate approximately 200 individuals 

who have entered military service through the MAVNI program, “for whom any of the following 

actions have not yet been completed: 

 a counterintelligence focused security review (CIFSR) or a passive analytical 

counterintelligence and security assessment (PACSA);  

 a final Military Service Suitability Recommendation or Determination; or 

 a final eligibility determination.” 

47. Further, the May 2021 Memo states that all “ESP results will be forwarded to the 

DoD CAF for inclusion in personnel security files and to support an eligibility determination as 
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appropriate.  The DoD CAF will consider the result of all available information, to include 

previously conducted PACSAs, CIFSRs, National Intelligence Agency Checks, other background 

investigation materials, and may request and consider additional background investigation 

information as necessary . . . in determining eligibility.”   

48. Defendants first disclosed to Plaintiffs’ counsel the July 2019 Memo and the May 

2021 Memo on June 3, 2021, after the Court granted Plaintiffs leave to file a Third Amended 

Complaint in this case. 

49. The Expedited Screening Protocol continues to deprive Plaintiffs and similarly-

situated soldiers of the requisite due process.   

50. Defendants are aware that information in these MAVNI soldiers SF-86 forms is 

stale by this point because those forms would have been completed contemporaneously with 

enlistment years ago.  Moreover, Defendants know that information in the SF-86 forms routinely 

is unreliable for the additional reason that recruiters – not the soldiers themselves – often complete 

the form with inaccurate or unverified information.     

51. Defendants’ attempts to apply new discharge processes to already-enlisted MAVNI 

soldiers are impermissibly retroactive.   

52. Defendants’ new Expedited Screening Protocol, as outlined in the July 2019 and 

May 2021 Memos, is inconsistent with the past evaluation procedures and likely will increase the 

time to process Plaintiffs and other similarly-situated soldiers, leaving them effectively discharged 

in the meantime and subject to “uncharacterized” discharges, even if they serve their entire multi-

year contract period with the Army. 
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The Affected Soldiers/Veterans 

53. As noted above, as a result of the October 26 Memo, MAVNIs affected by 

Defendants’ unlawful involuntary administrative discharge actions fall into two broad groups –

MAVNIs subject to discharge treatment due to “unfavorable MSSRs/MSSDs” and MAVNIs 

subject to discharge treatment for “other reasons,” including MAVNIs who received favorable 

MSSDs and then were discharged before 180 days of active duty service was completed. 

54. In summary, the Plaintiffs and similarly-situated soldiers affected by Defendants’ 

unlawful discharges include: 

 Category 1:  MAVNI soldiers (including current and former DTP and DEP 

soldiers) subject to “uncharacterized” discharge actions for MSSD reasons 

and who are or should have been subject to the reinstatement and MSSR 

notice procedures in the October 26 Memo; 

 Category 2:  DTP and DEP MAVNI soldiers subject to “uncharacterized” 

discharge actions for other-than-MSSD reasons; and 

 Category 3:  Former DTP and DEP MAVNI soldiers (i.e., MAVNIs who 

moved out of the Delayed Training Program or Delayed Entry Program) 

subject to “uncharacterized” discharge actions for other-than-MSSD 

reasons.  

55. MAVNI soldiers continue to be harmed by the lack of notice and lack of adequate 

process in Defendants’ unlawful “uncharacterized” discharge actions, even where the Army has 

purported to take some steps toward remediation for some of these categories as a result of this 

litigation. 

*** 
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56. Accordingly, Plaintiffs bring this civil action on behalf of themselves and on behalf 

of a class of all similarly-situated individuals to obtain the relief sought herein.      

JURISDICTION 

57. This action arises under the laws of the United States and the U.S. Constitution.  

This Court has jurisdiction over this action under 28 U.S.C. § 1331 (federal question) and the 

Administrative Procedure Act (“APA”), 5 U.S.C. § 701 et seq.   

VENUE 

58. Venue is proper in this Court under 28 U.S.C. § 1391(e) because the individual 

Defendant is an officer of the United States acting in her official capacity in this district and 

because the United States Department of the Army is present in this district.        

PARTIES 

59. Plaintiff Wanjing Li resides in Ballwin, Missouri.  At the time of the discharge 

action, Specialist (“SPC”) Li was enlisted in the DTP and serving with the U.S. Army Reserve’s 

325th Combat Support Hospital in St. Charles, Missouri.  SPC Li falls into Category 1. 

60. Plaintiff Jingquan Qu resides in Forest Hills, New York.  At the time of the 

discharge action, SPC Qu was enlisted in the DTP and serving with the U.S. Army Reserve’s 716 th 

Quartermaster Company in Jersey City, New Jersey.  SPC Qu falls into Category 1. 

61. Plaintiff Xiongzhou Zhang resides in Philadelphia, Pennsylvania.  At the time of 

the discharge action, SPC Zhang was enlisted in the DEP.  SPC Zhang falls into Category 1. 

62. Plaintiff Xi Zhang resides in Arvada, Colorado.  At the time of the discharge-like 

treatment, SPC Zhang was enlisted in the DEP.  SPC Zhang falls into Category 1.  

63. Plaintiff Chenhao Qian resides in Rancho Santa Margarita, California.  At the time 

of the discharge action, SPC Qian was enlisted in the DEP.  SPC Qian falls into Category 1.  
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64. Plaintiff Sansiri Suangchomphan resides in Hillsboro, Oregon.  At the time of the 

discharge-like treatment, SPC Suangchomphan was enlisted in the DEP.  SPC Suangchomphan 

falls into Category 1.  

65. Plaintiff Lei Liu resides in Santa Clarita, California.  At the time of the discharge 

action, SPC Liu was enlisted in the DEP.  SPC Liu falls into Category 1.  

66. Plaintiff Wen Si resides in Chino Hills, California.  At the time of the discharge-

like treatment, SPC Si was enlisted in the DEP.  SPC Si falls into Category 1.  

67. Plaintiff Yunzheng He resides in Cincinnati, Ohio.  At the time of the discharge 

action, SPC He was enlisted in the DEP.  SPC He falls into Category 1.  

68. Plaintiff Wendpagnagde Yabre resides in Bronx, New York.  At the time of the 

discharge-like treatment, PFC Yabre was enlisted in the DEP.  PFC Yabre falls into Category 1.  

69. Plaintiff Sen Li resides in Flushing, New York.  At the time of the discharge-like 

treatment, SPC Li was enlisted in the DEP.  SPC Li falls into Category 1.  

70. Plaintiff Fang Lu resides in Silver Spring, Maryland.  At the time of both discharge 

actions, SPC Lu was enlisted in the DTP and serving with the U.S. Army Reserve’s 398th Combat 

Sustainment Support Battalion in Rockville, Maryland.  SPC Lu falls into Category 1 because the 

Army has stated that the initial discharge action against her was for MSSD reasons (and she also 

may fall into Category 2, but she does not know at this point because the Army has not provided 

the reason or grounds for the latest discharge action against her). 

71. Plaintiff Anton Tate resides in Los Angeles, California.  At the time of the discharge 

action, SPC Tate was enlisted in the DTP and serving with the U.S. Army’s 730th Transportation 

Company in Bell, California.  SPC Tate seems to fall into Category 1 because he received an 
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MSSR Notice from the Army, but he may belong in Category 2 as well – he does not know at this 

time because the Army has not provided him any grounds or reasons for the discharge action. 

72. Plaintiff Yue Yin resides in Ames, Iowa.  At the time of the discharge action, SPC 

Yin was enlisted in the DTP and serving with the 402nd Engineering Unit in Fort Des Moines, 

Iowa.  SPC Yin falls into either Category 1 or 2 (the Army has not provided her with the purported 

grounds for the discharge action, so she does not know if it was on the basis of an MSSR/MSSD 

or for some other reason). 

73. Plaintiff Sai Krishna Uppugandla resides in Woodinville, Washington.  At the time 

of the discharge action, SPC Uppugandla was enlisted in the DEP.  SPC Uppugandla falls into 

either Category 1 or 2 as the Army has given differing explanations for his discharge – one being 

that he was discharged due to his background check adjudication and the other that he was 

discharged for exceeding the 730-day mark without being sent to basic combat training (“BCT”) 

(because he was waiting for the Army to complete its background checks and adjudications for 

MAVNI soldiers). 

74. Plaintiff Zehua Bian resides in Columbus, Ohio.  At the time of the discharge 

actions against him, SPC Bian was enlisted in the DTP and serving with the U.S. Army’s 304th 

Engineer Company in Lima, Ohio.  SPC Bian falls into Category 1 and/or Category 2.  The Army 

has not clearly articulated grounds for its discharge actions and has given SPC Bian only a cursory 

“unsatisfactory performance” explanation, without any detail of what performance could possibly 

be considered unsatisfactory since SPC Bian’s unit has been holding its drills virtually during the 

pandemic and SPC Bian has attended and been paid for those drills.   

75. Plaintiff Hyunsung Kim resides in Renton, Washington.  At the time of the 

discharge action, PFC Kim was enlisted in the DEP.  PFC Kim falls into Category 2. 
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76. Plaintiff Chengping Yuan resides in Lewisville, Texas.  At the time of the discharge 

action, SPC Yuan was enlisted in the DEP.  SPC Yuan falls into Category 2.  

77. Plaintiff Gunay Miriyeva resides in San Diego, California.  SPC Miriyeva enlisted 

in the DTP and at the time of the discharge action was in training at Fort Jackson, South Carolina.  

SPC Miriyeva falls into Category 3. 

78. Plaintiff Sandeep Mahat resides in Chandler, Arizona.  SPC Mahat enlisted in the 

DTP and at the time of the discharge action was in training at Fort Leonard Wood, Missouri.  SPC 

Mahat falls into Category 3. 

79. Plaintiff Shengfan Yang resides in Whitestone, New York.  PFC Yang enlisted in 

the DEP and at the time of the discharge action was in training at Fort Benning, Georgia.  PFC 

Yang falls into Category 3. 

80. Defendant United States Department of the Army (the “Army”) is responsible for 

the overall administration of policy for the U.S. Army and Army Reserve.  

81. Defendant Christine Wormuth is Secretary of the Army.  Ms. Wormuth is 

responsible for the overall administration of the Department of the Army, U.S. Army, and Army 

Reserve.  Plaintiffs sue Ms. Wormuth solely in her official capacity. 

82. Defendants Army and Wormuth collectively are referred to as “Defendants.” 

MAVNI Program Changes 

83. The MAVNI program is a DoD recruiting program, under which certain non-U.S. 

citizens with critical language and/or medical skills that DoD has identified as “vital to the national 

interest” can enlist and serve in the United States Armed Forces.  The DoD encouraged soldiers to 

enlist in the MAVNI program by touting the opportunity as providing an “expedited” path to U.S. 
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citizenship via naturalization.  Since the program’s inception in 2008, more than 10,400 soldiers 

have enlisted in the armed services through the MAVNI program.   

84. On September 30, 2016, DoD began to insist on additional so-called security checks 

for MAVNIs, requiring that MAVNI soldiers undergo extensive background checks – including 

completion of a Tier 5 (or “Top Secret”) background investigation and completion of a Counter 

Intelligence review (including interview) – and a second supposed “military service suitability 

determination,” which entails what has proven to be lengthy adjudications by the DoD 

organization that makes Top Secret clearance determinations and the Army human 

resources/personnel group (called “G-1”).  The Army suspended recruitment for the MAVNI 

program in late 2016 such that there have been no new enlistees since that time.   

85. No later than May 2017, DoD and the Army realized that they did not have the 

resources to complete the mandated checks.  So, instead of completing the checks on the enlisted 

and serving MAVNI soldiers, DoD and the Army made plans to discharge or separate nearly all 

of them, and particularly those who had not yet been naturalized.  When that plan was publicly 

revealed, DoD and the Army were forced to take a different tack. 

86. However, DoD and the Army still lacked the necessary resources to complete the 

background checks and adjudications.  And, facing litigation in the related Nio v. DHS action, DoD 

determined that most of the Nio class members would not have their so-called MSSDs completed 

in advance of their three-year enlistment anniversaries, dates that now have passed for all of the 

MAVNI soldiers. 

87. Subsequently, many MAVNI soldiers were told that they have been or will be 

separated or discharged from the military because they are not “suitable” for service, have “refused 

to enlist,” are “personnel security” failures, and the like.  Not only are those statements vague and 
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without the provision of due process called for by Army regulations, DoD regulations, and the 

Constitution, they are false in many instances.  These soldiers already have enlisted and the Army 

already found them suitable for service, now five years or more ago.  For the MAVNI soldiers 

who have been able to get some information about their supposed security “failures,” in large part, 

those reasons reflect Army/DoD mistakes or ineptitude, rather than any legitimate derogatory 

finding with respect to the soldiers. 

88. For the Category 1 soldiers, the failure of the Army to execute its supposed 

remediation – the October 26 Memo – has left these soldiers effectively discharged.  These soldiers 

have not been returned to their pre-discharge action status.  And, the Army’s delays and ineptitude 

with respect to the MSSR/MSSD process is ongoing.  Beyond that, the Army now wants to begin 

an entirely new process for these soldiers – the ESP process.  MAVNI soldiers did not sign up to 

serve their entire contracts in an “entry-level” status. 

89. Further, according to the Army, MAVNIs in an “entry-level” status at the time of 

separation will receive an “uncharacterized” discharge.  At present, as the Army well knows, 

another federal agency is treating the Army’s “uncharacterized” discharge paperwork as Army 

certifications that the soldier received a less than “under honorable conditions” discharge and thus 

an “other than honorable” discharge, which can disadvantage these MAVNIs in their civilian lives 

and otherwise.  The Chapter 3 Notice anticipated by the October 26 Memo is not adequate process 

for discharges that the Army knows another federal agency will treat as “other than honorable” 

discharges. 

90. With respect to the Category 2 soldiers, the Army still is treating the DTP soldiers 

who supposedly were not actually discharged or offered reinstatement as if they are discharged.  

The Army’s latest litigation position is that the DEP soldiers in this Category are not entitled to 
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any actual notice pre-discharge, much less adequate notice and process associated with an “other 

than honorable” discharge, which is how another federal agency is interpreting the Army’s 

“uncharacterized” discharge paperwork. 

91. With respect to the Category 3 soldiers, the notice of discharge they received did 

not inform the soldiers of the consequences of an “uncharacterized” discharge and, in fact, often 

informed the soldiers that they were receiving “honorable” discharges.  Even though the Army 

was aware of the other federal agency’s policy with respect to “uncharacterized” discharge 

paperwork, the Army did not warn these soldiers about that discharge even though it gave warnings 

about characterized “other than honorable” and “general – under honorable conditions” discharges.  

Because of this lack of information and warning, the soldiers were not given informed 

opportunities to defend against their discharges and/or discharge characterizations.  None of these 

soldiers received the opportunity for a proceeding in front of a board of officers or a court martial 

proceeding, which opportunity is required when the Army is providing an “other than honorable” 

discharge. 

92. Just as with Category 1, with respect to Categories 2 and 3 – MAVNI soldiers being 

discharged for reasons other than the background checks – these soldiers have been and are being 

discharged without adequate notice and process.  With respect to all of these soldiers, because the 

Army knows that another federal agency is treating the discharge paperwork as Army certifications 

of an “other than honorable” discharge, these soldiers’ discharges are invalid because the Army is 

not providing the process required in advance of an “other than honorable” discharge.   

The Discharge Actions Against Plaintiffs and Similarly-Situated MAVNI Soldiers 

93. According to Defendants, a MAVNI DTP soldier is not actually discharged by a 

U.S. Army Recruiting Command (“USAREC”) order that appears to be a discharge order, but 
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instead, again according to the Army, merely cancels the soldier’s training reservation.  According 

to Defendants, a MAVNI DTP is discharged only when the U.S. Army Reserve Command 

(“USARC”) issues a discharge order.  Defendants have said that “[o]nce USAREC issues a 

discharge order, the soldier remains assigned to a U.S. Army Reserve unit, but is ineligible to 

attend further training.  Once USARC issues a discharge order, the soldier is removed from the 

rolls of the U.S. Army Reserve and is no longer a member of the U.S. Army on the effective date 

of the USARC orders.”  Dkt. 113, at 1-2.  

94. MAVNI DEP soldiers enlist to serve as full-time active duty soldiers in the Regular 

Army, unlike DTP soldiers who serve in a “part-time” capacity in the Selected Reserve of the 

Ready Reserve.  However, DEP soldiers initially are placed in a reserve component (but not the 

Selected Reserve of the Ready Reserve) with the intention that they serve in that capacity and 

attend Future Soldier Training Program meetings for up to two years until they ship to basic combat 

training.  Thus, a MAVNI DEP soldier also is not “fully” separated from the Army until both 

USAREC and USARC issue discharge orders, something Defendants previously recognized in 

this litigation.  See Dkt. 89, at 14-15 (“USAREC orders do not separate an individual from the 

Army.” (emphasis in original)). 

95. Defendants now assert, however, that a MAVNI DEP soldier is “fully” separated 

from the Army when only the USAREC issues a discharge order, which is the same order that the 

Army maintains simply cancels the training reservation for a DTP soldier.   

96. USAREC discharge orders constitute discharge actions for both DTP and DEP 

soldiers.  Even though the Army has represented that DTP soldiers are not “fully” discharged until 

a USARC discharge order also is issued, that soldier still suffers adverse consequences upon entry 

of the USAREC discharge order and is entitled to the process afforded by the applicable Army and 
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DoD regulations and U.S. Constitution, as described more fully below, before such adverse action 

is taken.  This is especially true given that Army personnel do not understand the distinction the 

Army has represented in this lawsuit and treats DTP soldiers as effectively discharged with just a 

USAREC order having been entered at some point.  DTP soldiers suffer further adverse discharge 

actions upon entry of a USARC discharge order and are entitled to process before such actions.  

DEP soldiers have been denied even the entry of a USARC discharge order, much less any notice 

or process accompanying it, under Defendants’ new litigation position.  

97. MAVNI former DTP and DEP soldiers who are administratively discharged while 

in active duty status at what is called “initial entry training" receive discharge orders from their 

commanders at the appropriate level of authority.  Like DTP and DEP soldiers, these former DTP 

and DEP soldiers are entitled to the process afforded by the applicable Army and DoD regulations 

and the U.S. Constitution, as described more fully below, before such adverse action is taken.      

Category 1 Plaintiffs 

98. Category 1 plaintiffs, including those identified below, are MAVNI DTP or DEP 

soldiers discharged or effectively discharged for MSSD reasons and who are or should have been 

subject to the reinstatement and MSSR notice procedures in the October 26 Memo. 

99. Defendants already have admitted that plaintiffs in Category 1 did not receive the 

requisite notice or process in advance of discharge actions.  These violations have not been 

remedied even for those plaintiffs who are receiving the procedures in the October 26 Memo 

because (1) those procedures, as they are being applied by the Army, do not provide sufficient 

notice or process, and (2) even with reinstatement or supposed discharge suspension, the Army 

still treats these soldiers as “effectively discharged,” making the full relief supposedly offered by 

the October 26 Memo illusory at best. 
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100. In particular, despite the relief promised by the October 26 Memo procedures, the 

MSSR notices pursuant to the Memo are inadequate, including because (i) they have led to 

questionable “waivers” of soldiers’ rights either due to unclear language or inaccurate information 

and even pressure provided by recruiters and other Army personnel; (ii) they fail to give adequate 

information about the bases of MSSR decisions, impacting soldiers’ ability to respond; (iii) the 

Army has failed to ensure delivery of MSSR notices using their best available information for 

soldiers; and (iv) the Army has failed to provide additional information, additional time, and legal 

representation requested by the soldiers. 

101. In addition, the October 26 Memo’s reference to a Chapter 3 Notice and process 

for those who ultimately receive an unfavorable MSSD is inadequate as it does not provide for the 

process required when a soldier is receiving an “other than honorable” discharge, which is how 

“uncharacterized” discharge paperwork is being used by another federal agency (USCIS).  

102. The Army’s inability to complete the process as described in the October 26 Memo 

will result in many MAVNI soldiers, even those who ultimately receive a favorable MSSD, serving 

their entire contract periods in an “entry-level” status, which the Army has said will result in the 

soldiers receiving an “uncharacterized” discharge.  For DEP MAVNIs, most will have no ability 

to apply for naturalization if they remain in the DEP for their entire contract period and are not 

sent to initial entry training.  For both DTP and DEP MAVNIs, they will face the stigma of an 

“uncharacterized” discharge, which is being treated as an Army certification of an “other than 

honorable” discharge by another federal agency, without having received the opportunity to defend 

themselves in front of a board of officers or in a court martial proceeding.  And, despite the relief 

promised by the suspension of discharge actions or “reinstatement,” individuals in Category 1 

continue to face adverse consequences due to the initiation of discharges, the existence of 
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USAREC discharge orders, and the Army’s failure to recognize reinstatement for all purposes.  

For example, despite so-called “reinstatement,” soldiers continue to be barred from drilling with 

their units, have not had their benefits like health insurance fully restored, and otherwise are not 

recognized within DoD as having been reinstated. 

Wanjing Li 

103. Wanjing Li enlisted in the U.S. Army Reserve as a MAVNI in the DTP program in 

February 2016 and signed an enlistment contract.  At the time of her enlistment, SPC Li was a 

non-U.S. citizen lawfully present in the United States.  SPC Li began drilling with her Army 

reserve unit in March 2016.      

104.   SPC Li submitted her N-400 Application to USCIS in August 2016.  The 

application included a duly executed Form N-426 by which the Army certified SPC Li’s honorable 

service in the military. 

105. USCIS interviewed SPC Li, determined that she met all of the requirements for 

naturalization, approved her naturalization application, and scheduled her to take her naturalization 

oath on June 23, 2017.  Prior to administering the naturalization oath, USCIS de-scheduled SPC 

Li’s oath ceremony citing “unforeseen circumstances,” which were never explained.   

106. In June 2018, the Army, on its own initiative, provided SPC Li with an additional 

N-426, which again confirmed SPC Li’s honorable service.  This second N-426 also indicated that 

unspecified “derogatory information” that supposedly would “require separation” had been found 

in SPC Li’s newly-mandated military background investigation.    

107. On July 6, 2018, an Army recruiter informed SPC Li via text message that she had 

been discharged from the Army.  SPC Li later obtained a copy of the discharge order.  That order 

was dated July 5, 2018, with an effective date of July 5, 2018.  The discharge order does not explain 
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the grounds for the discharge but cites AR 135-178 as “authority” and indicates that the discharge 

type is “uncharacterized.” 

108. The Army gave SPC Li no advance notice of the discharge, no explanation at any 

time for the purported discharge, and no meaningful opportunity for SPC Li to respond to any 

purported discharge grounds.   

109. SPC Li’s discharge records do not include a Chapter 3 notice or any evidence of 

individual counseling or pre-discharge notification. 

110. In an August 1, 2018 report to the Court in a related litigation (Nio v. DHS), and 

notwithstanding SPC Li’s written orders with the effective discharge date of July 5, DoD 

represented that SPC Li was not “separated” from the military.  

111. On August 10, 2018, Defendants asserted that SPC Li’s separation had been 

initiated due to “an unfavorable MSSD due to significant derogatory information” but that the 

Army had revoked SPC Li’s discharge order on August 9, 2018, and that further processing would 

be suspended until SPC Li could “be provided with notice and an opportunity to respond.”  See 

Dkt. 22-1, at 3.  However, SPC Li has not been provided with an order revoking the discharge 

order that had been issued.   

112. Defendants have represented that SPC Li is subject to the procedures set forth in 

the October 26 Memo because she had received an unfavorable MSSD.   

113. On June 10, 2020, Defendants represented that SPC Li is “currently in the U.S. 

Army Reserve” and “was issued an adverse MSSR notice” pursuant to the October 26 Memo. 

114. Notwithstanding this asserted “issuance,” SPC Li never received a mailed MSSR 

notification letter, despite having confirmed her updated contact information to the Human 

Resources Command office of her reserve unit in April 2020.  Aware that she had not received the 
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notice, SPC Li even tried to obtain a copy of her MSSR through FOIA and by emailing the Army 

at usarmy.pentagon.hqda-dcs-g-1.mbx.FOIA@mail.mil beginning in March 2020, all to no avail. 

115. On July 13, 2020, SPC Li received an email from the Army stating: 

116. This email attached an MSSR Notice dated January 2, 2020, which SPC Li had 

never before seen.   

117. Despite the minimal information given in the MSSR Notice, SPC Li sent in her 

response to the MSSR Notice in August 2020. 

118. To this day and despite her supposed “reinstatement,” the Army has not fully 

reinstated or otherwise restored SPC Li to her pre-discharge action status in the Army.  For 

example, SPC Li continues to be locked out of her Army human resources account (HRCAPPS).   

Jingquan Qu 

119. Jingquan Qu enlisted in the U.S. Army Reserve as a MAVNI in the DTP program 

in February 2016 and signed an enlistment contract.  At the time of his enlistment, SPC Qu was a 

non-U.S. citizen lawfully present in the United States.  SPC Qu began drilling with his Army 

reserve unit in May 2016.    

120. SPC Qu submitted his N-400 Application for Naturalization to USCIS in February 

2017.  The application included a duly executed Form N-426 by which the Army certified SPC 
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Qu’s honorable service in the military.  In November 2017, the Army executed a second N-426 

again confirming SPC Qu’s honorable military service.   

121. On July 27, 2018, in response to SPC Qu’s emails a week earlier inquiring about 

his basic combat training ship date, an Army HR official told SPC Qu that he would not be 

receiving a ship date because he had been discharged effective December 1, 2016 (almost nineteen 

months earlier).  Thereafter, SPC Qu first obtained a copy of the discharge order, dated November 

23, 2016.  The discharge order does not explain the grounds for the discharge but cites AR 135-

178 as “authority” and indicates that the discharge type is “Uncharacterized.” 

122. No one from the Army, including his unit, informed SPC Qu prior to July 27, 2018 

that he had been discharged and, in fact, he continued to drill with his reserve unit from December 

2016 through July 2018, and the Army paid him for those drills.  Moreover, SPC Qu paid for 

insurance related to his military service during that period, and those payments were accepted. 

123. The Army gave SPC Qu no advance notice of the discharge, no explanation at any 

time for the purported discharge, and no meaningful opportunity for him to respond to any 

purported discharge grounds.   

124. SPC Qu’s discharge records do not include a Chapter 3 notice or any evidence of 

individual counseling or pre-discharge notification. 

125. On August 10, 2018, in response to this litigation, Defendants asserted that SPC 

Qu’s separation was initiated due to “an unfavorable MSSD due to significant derogatory 

information” but that the Army had revoked SPC Qu’s discharge order on August 9, 2018, and 

that further processing would be suspended until SPC Qu could “be provided with notice and an 

opportunity to respond.”  See Dkt. 22-1, at 4-5.   
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126. Subsequently, DoD, in the related Nio action, stated that SPC Qu’s MSSD is 

“pending,” and Defendants have stated that SPC Qu would be subject to the procedures set forth 

in the October 26 Memo.   

127. Throughout 2019 and the first half of 2020, SPC Qu did not receive any notice 

pursuant to the October 26 Memo, despite Plaintiffs’ counsel providing an additional current 

address to Defendants on January 31, 2020.  The Army nevertheless listed SPC Qu’s status as 

“awaiting response” in its May 27, 2020 report.   

128. On June 10, 2020, Defendants represented that SPC Qu “is currently in the U.S. 

Army Reserve” and “was issued an adverse MSSR notice” pursuant to the October 26 Memo. 

129. Despite this asserted “issuance,” SPC Qu never received an MSSR notification 

letter.  Aware that he had not received the notice, SPC Qu obtained a copy of his MSSR through 

FOIA, but it was missing the final “Acknowledgement of Notice and Election” page. 

130. On July 13, 2020, SPC Qu received an email from the Army stating: 

131. This email attached an MSSR Notice dated June 18, 2019.   

132. Despite the minimal information given in the MSSR Notice, SPC Qu sent in his 

response to the MSSR Notice in August 2020. 

133. To this day and despite his supposed “reinstatement,” the Army has not fully 

reinstated or otherwise restored SPC Qu to his pre-discharge action status in the Army.  For 
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example, in February 2020, SPC Qu was denied Tricare health insurance coverage, despite having 

been reinstated for one-and-a-half years.  SPC Qu also has been unable to obtain letters of 

recommendation from his unit, and his unit commander has been non-responsive to his requests.  

In addition, SPC Qu’s information appears to have been cancelled or deleted from at least one 

Army system of record as a Navy recruiter was unable to locate him at all, which has prevented 

SPC Qu from potentially pursuing a path to officer with a different branch of the military. 

Xiongzhou Zhang 

134. Xiongzhou Zhang enlisted in the U.S. Army as a “Regular Army” MAVNI in the 

DEP program on January 21, 2016.  SPC Zhang is a non-U.S. citizen and was lawfully present in 

the United States at the time of his enlistment.  As a member of the DEP and until March 2018, 

SPC Zhang regularly attended the Army-sponsored Future Soldiers meetings while waiting to be 

sent to basic combat training.   

135. On March 28, 2018, SPC Zhang unexpectedly received a phone call from his 

recruiter informing him that he had been discharged and his enlistment contract cancelled because 

of unfavorable MSSD results.  In response to SPC Zhang’s request for something in writing, his 

recruiter sent him a copy of an undated email reading: 

The below MAVNI [Future Soldiers] were just cancelled using code NP.  Final 
MAVNI MSSD results returned as Unfavorable due to significant credible 
derogatory information revealed during the CI screening.  Based on this 
information the [Future Soldiers] listed below are ineligible for enlistment and they 
have been cancelled in REQUEST.  

Please inform the [Future Soldiers] of this cancellation and that the Military 
unsuitability decision may be reported to the United States Citizenship and 
Immigration Services. 

Please have the BN complete DEP/DTP discharge using separation code ZBB, 
notify the TPU of assignment if a DTP and uplosmiad [sic] the DEP/DTP discharge 
order in ERM.  
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136. No one from the Army ever informed SPC Zhang prior to March 28, 2018 that he 

was being separated. 

137. SPC Zhang received no prior notice of or explanation for the Army’s discharge 

decision.  The Army failed to provide SPC Zhang any opportunity to respond to or otherwise be 

heard regarding his discharge, and, at the time of the discharge decision, the Army did not take 

into account any statement or evidence from SPC Zhang.   

138. In May 2017, SPC Zhang had been granted deferred action by USCIS for a period 

of two years, until May 14, 2019, with the option for renewal.  

139. Approximately three months after being discharged, SPC Zhang spoke with the 

New York Times for an article about the Army’s discharge actions that are the subject of this 

lawsuit.  That article was published on July 6, 2018.  See Dave Phillips, They Came Here to Serve.  

But for Many Immigrants, the Army Isn’t Interested, N.Y. Times (July 6, 2018), available at 

www.nytimes.com/2018/07/06/us/army-immigrants-discharge.html.  The article named and 

quoted SPC Zhang. 

140. Just over one week after the New York Times article was published, on July 16, 

2018, government agents appeared at SPC Zhang’s apartment and placed him and his wife under 

arrest after verbally informing him that USCIS, based on his discharge from the Army, had 

cancelled his deferred action, which was not set to expire for another ten months.  SPC Zhang had 

received no notice from USCIS about this cancellation.  SPC Zhang was subsequently placed in 

removal proceedings. 

141. In November 2018, SPC Zhang was offered reinstatement in the Army pursuant to 

the October 26 Memo.  SPC Zhang accepted reinstatement in the Army in December 2018.  
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142. Despite accepting reinstatement in December 2018, SPC Zhang has not received 

an MSSR Notice pursuant to the October 26 Memo.  In an effort to obtain an MSSR Notice, SPC 

Zhang has submitted updated address information to the Army and has twice filed FOIA requests.  

SPC Zhang has not been able to obtain information about his MSSR Notice through either method. 

143. Recently, the Army stated that SPC Zhang’s MSSR is still “pending,” even though, 

in March 2018, the Army, without notice, discharged SPC Zhang based on an MSSD. 

144. SPC Zhang still is in removal proceedings despite his status as a currently-serving 

U.S. Army soldier.  He was required to wear an ankle bracelet monitor for a full year, and since 

June 2019 has been required to report to ICE every week by telephone. 

145. To this day and despite his supposed “reinstatement,” the Army has not fully 

reinstated or otherwise restored SPC Zhang to his pre-discharge action status in the Army.  While 

SPC Zhang has been informed by recruiters that his name and address appear in the Army’s system 

of record with his enlistment contract, there is no other information available for him, and his files 

were not transferred when he informed his recruiter of his move from Rochester, New York to 

Philadelphia, Pennsylvania.   

146. Until SPC Zhang receives and is able to respond to an MSSR Notice, he cannot 

advance to basic combat training.  Under current Army practices, SPC Zhang cannot receive an 

N-426 until he begins his basic combat training service, meaning that he is restricted from seeking 

naturalization based on his military service due to the Army’s actions. 

Xi Zhang 

147. Plaintiff Xi Zhang enlisted in the U.S. Army as a MAVNI in the DEP program on 

November 9, 2015.  He signed an enlistment contract as part of his joining the Army and was given 
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the rank of Specialist (E-4).  SPC Zhang is a non-U.S. Citizen and was lawfully present in the 

United States at the time of his enlistment. 

148. As a member of the DEP, SPC Zhang remained physically fit and regularly attended 

the Army-sponsored Future Soldiers weekly meetings in Boulder, CO while waiting to be sent to 

basic combat training. 

149. SPC Zhang’s original ship date was May 16, 2016. On the morning of his ship date, 

at the Denver Military Entrance Processing Station (“MEPS”), SPC Zhang was told he could not 

go to the airport because, as a MAVNI, he needed to wait for a background check.  This new 

information shocked SPC Zhang and his recruiters at the Boulder, CO Army recruiting station. 

150. SPC Zhang’s ship date has been pushed, by the Army, multiple times while waiting 

for the results of the background check.   

151. In August 2017, SPC Zhang completed his Counter Intelligence interview in Fort 

Devens, MA.  At the interview, they informed him that his background check would be expedited 

because of his Counter Intelligence interview.  

152. One year later, in August 2018, the Army informed SPC Zhang that he had passed 

his background checks and was cleared to ship to basic training.  

153. Thereafter, the Army informed SPC Zhang that the person who had cleared the 

background check was actually a different soldier with the same last name.  According to the 

Army, SPC Zhang’s background check was still pending.  

154. Because the Army was not forthcoming with any information on his background 

check process, SPC Zhang contacted Congressman Joe Neguse’s office for assistance.  On May 

30, 2019, the Army wrote the following in response to Congressman Neguse’s inquiry. 
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155. In early January 2021, SPC Zhang asked his recruiting station in Boulder, CO for 

an update.  A Sergeant told him that the system showed he had been discharged in 2018 because 

his “citizenship does not match.”  The Sergeant also said that the MAVNI program had been closed 

and because SPC Zhang had not naturalized yet, there was nothing he could do to help.  SPC Zhang 

had not received a discharge order or any other communications from the Army.  

156. Evidently, the recruiting station in Boulder, CO had incorrect and misleading 

information regarding SPC Zhang and the MAVNI program.  Soon thereafter, Congressman 

Neguse requested an update from the Army and received the following response on March 10, 

2021. 

 

157. In August 2021, Congressman Neguse requested another update from the Army.  

The Army responded with the following on August 10, 2021. 
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158. To date, SPC Zhang has not received any further communications from the Army.  

SPC Zhang has never received a MSSR/MSSD letter or a discharge order. 

Chenhao Qian 

159. Plaintiff Chenhao Qian enlisted in the U.S. Army as a MAVNI in the DEP program 

in February 2016.  He signed an enlistment contract as part of his joining the Army and was given 

the rank of Specialist (E-4).  SPC Qian is a non-U.S. Citizen and was lawfully present in the United 

States at the time of his enlistment. 

160. SPC Qian’s original ship date to basic combat training was September 7, 2016.  In 

August 2016, he learned through futuresoldiers.com that his ship date was being delayed until 

November 2016.  Later, he was notified in a text message from his recruiter that all MAVNI ship 

dates were on hold until further notice.  

161. SPC Qian remained physically fit and regularly attended Future Soldier training 

sessions.  

162. On January 6, 2020, SPC Qian received an unfavorable MSSR letter.  The reasons 

for his unfavorable MSSR were foreign influence and financial consideration.  

163. SPC Qian filed a timely rebuttal within 30 days of receipt of the MSSR letter.  

164. Concerned with the lack of information provided about the basis of his adverse 

MSSR, SPC Qian filed a FOIA request to obtain his SSBI and CI interview records.  He received 

the records in March 2020. 

165. Based on the information he received from the FOIA request, SPC Qian filed a 

supplemental response to his unfavorable MSSR on March 18, 2020.  He received a receipt via 

email confirming the Army received his supplemental response on April 23, 2020.  
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166. SPC Qian contacted his recruiter on a regular basis to ask for status updates.  Each 

time, he was informed that his background checks were pending.  

167. In July 2021, his recruiting station informed him that they could not locate his 

information in the system, but that they would try again later and get back to him.  No one from 

the Jersey City recruiting station followed up with SPC Qian.  

168. In August 2021, SPC Qian followed up with the recruiting station.  Again, the 

recruiting station informed him they could not locate his record in the system.  The recruiting 

station stated that they would escalate the issue to the Commander.  

169. The next day, SPC Qian contacted the recruiting station again.  This time he reached 

the Commander who informed SPC Qian that he could not locate SPC Qian’s record, so he 

believed his record was closed.  The Commander told SPC Qian he would investigate the situation 

further.  

170. Ultimately, the recruiting station finally located his record.  The recruiting station 

informed SPC Qian that the Army had “cancelled his contract” in May 2021, which meant that he 

was discharged from the Army.   

171. The recruiting station told SPC Qian that he was not the only MAVNI in this 

situation.  The recruiting station informed SPC Qian that there was a list of about forty (40) 

MAVNIs whose contracts were cancelled.  

172. The recruiting station also told SPC Qian that there was a note in the system stating 

that there was no need to contact the MAVNIs about the Army cancelling their contracts.  

173. The Army gave SPC Qian no advance notice of and no explanation for the 

discharge. Despite his habitual check-in calls to his recruiting station, the Army did not inform 

SPC Qian of his status until months after his supposed “discharge.”   
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174. SPC Qian did not receive the notice described in Chapter 3 of Army Regulation 

135-178. 

175. To date, SPC Qian has not been provided an order discharging him from the Army.   

Sansiri Suangchomphan 

176. Plaintiff Sansiri Suangchomphan enlisted in the U.S. Army in as a MAVNI in the 

DEP program on November 25, 2016.  He signed an enlistment contract as part of him joining the 

Army and was given the rank of Specialist (E-4).  SPC Suangchomphan is a non-U.S. Citizen and 

was lawfully present in the United States at the time of his enlistment under a J-1 student visa. 

177. SPC Suangchomphan’s original ship date to basic combat training was July 11, 

2016.  He received notice that his ship date was being delayed until November 2016 due to a 

pending SSBI.  Later, he was notified that all MAVNI ship dates were on hold until further notice.  

178. SPC Suangchomphan completed his Counter Intelligence interview on November 

21, 2017. 

179. On January 15, 2020, after years of Army delay, SPC Suangchomphan received an 

unfavorable MSSR letter.  SPC Suangchomphan submitted a timely rebuttal within 30 days.  

180. After submitting his rebuttal, SPC Suangchomphan received no further direct 

correspondence regarding his status.   

181. Because the Army was not forthcoming with any information on where he was in 

the background check process, SPC Suangchomphan contacted Senator Jeff Merkley’s office for 

assistance.  

182. In a letter dated February 5, 2021, the Army wrote the following in response to the 

inquiry from Senator Merkley’s office.   
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183. Despite the supposed favorable MSSD in October 2020, the Army has not shipped 

SPC Suangchomphan to basic training.  

184. SPC Suangchomphan is physically fit and ready for basic training. However, five 

years after joining the U.S. Army, SPC Suangchomphan still has not been sent to basic training. 

Each time SPC Suangchomphan asks for an update on his status, the Army responds that his result 

is still pending.  

Lei Liu 

185. Plaintiff Lei Liu enlisted in the U.S. Army as a MAVNI on April 1, 2016 and was 

assigned to the DEP.  She signed an enlistment contract as part of her joining the Army and was 

given the rank of Specialist (E-4).  SPC Liu is a non-U.S. Citizen and was lawfully present in the 

United States at the time of enlistment. 

186. Over three years after enlistment, on November 21, 2019, SPC Liu received an 

adverse MSSR notice.  

187. SPC Liu responded to the Army with a timely rebuttal letter.  

188. On February 4, 2021, SPC Liu received a notification that she was being discharged 

for having an unfavorable MSSD. The letter stated that the reason for the unfavorable MSSD was 

because she elected not to provide a rebuttal letter to the November 21, 2019 MSSR.  

189. SPC Liu responded and provided the confirmation receipt she received from the 

Army when she submitted her timely MSSR rebuttal.  
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190. On April 6, 2021, SPC Liu received a second notification that she was being 

discharged.  

191. After receipt of the second discharge letter, on April 7, 2021, SPC Liu submitted 

the form requesting the assistance of a JAG attorney. 

192. To date, SPC Liu has not been assigned a JAG attorney. She has received no further 

correspondence from the Army.  

Wen Si 

193. Plaintiff Wen Si enlisted in the U.S. Army as a MAVNI on November 9, 2015 and 

was assigned to the DEP. He signed an enlistment contract as part of his joining the Army and was 

given the rank of Specialist (E-4). SPC Si is a non-U.S. Citizen and was lawfully present in the 

United States at the time of his enlistment. 

194. At the time SPC Si enlisted, he was completing his master’s degree. After 

graduating in December 2015, he was scheduled to ship out on May 16, 2016. 

195. On the morning of his ship date, he reported to the MEPS and was informed that 

his ship date was delayed because he did not receive a waiver for his pending background check.  

196. On August 22, 2017, SPC Si completed his Counter Intelligence interview.  

197. Throughout the process, SPC Si has received conflicting information from the 

Army. In March 2018, SPC Si’s recruiter informed him that he cleared the background check and 

would receive a new ship date. However, on June 22, 2018, MEPS informed him that his 

background check was not actually cleared.   

198. Nearly two years later, on April 6, 2020, the Army sent an unfavorable MSSR letter 

for SPC Si.  The Army sent the letter to SPC Si’s recruiter, instead of directly to SPC Si. He did 

not receive the letter from his recruiter until May 26, 2020. 
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199. SPC Si sent a timely rebuttal letter on June 23, 2020.  

200. It has been over a year since SPC Si sent the rebuttal letter. He has not received any 

further information from the Army. 

Yunzheng He 

201. Plaintiff Yunzheng He enlisted in the U.S. Army as a MAVNI on April 18, 2016 

and was assigned to the DEP. He signed an enlistment contract as part of his joining the Army and 

was given the rank of Specialist (E-4). SPC He is a non-U.S. Citizen and was lawfully present in 

the United States at the time of his enlistment. 

202. On July 24, 2019, SPC He received an unfavorable MSSR letter. The first reason 

listed for the unfavorable MSSR was foreign influence because he maintains regular contact with 

his parents who live in China. The second reason was financial considerations. 

203. Although there was minimal information in the MSSR notice, SPC He provided as 

much information as he could in his timely rebuttal letter, dated August 22, 2019.  

204. On July 16, 2020, SPC He received an email from the Army stating he had not 

responded to a supplemental MSSR notification. SPC He had not previously received the 

supplemental MSSR.   

205.  The supplemental MSSR notification provided additional information about his 

“financial considerations.”  In particular, the Army requested information about a $50,000 

investment he made in a local startup operated by a green card holder. 

206. Accordingly, SPC He submitted a supplemental rebuttal letter on August 14, 2020, 

within 30 days after he received the supplemental MSSR. The Army confirmed receipt of his 

supplemental rebuttal letter via email on August 17, 2020. 
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207. SPC He has received no additional written correspondence on the status of his 

MSSR.   

208. In January 2021, SPC He received a call from his unit informing him that he is 

going to be discharged. The Sergeant stated he was “doing him a favor” by letting him know.  

209. To date, SPC He has not received Chapter 3 notice under Army Regulation 135-

178. 

Wendpagnagde Yabre 

210. Plaintiff Wendpagnagde Yabre enlisted in the U.S. Army as a MAVNI in 

February 2016 and was assigned to the DEP. He is a non-U.S. Citizen and was lawfully present 

in the United States at the time of his enlistment. 

211. On March 24, 2020, PFC Yabre submitted a FOIA request. He received a 

response on April 9, 2020 and learned he had received an unfavorable MSSR. The MSSR stated 

the reason for the unfavorable MSSR was foreign influence. PFC Yabre filed a timely rebuttal on 

April 15, 2020. 

212. On January 4, 2021, PFC Yabre received a favorable MSSD.  

213. PFC Yabre is now waiting for an NSD. His recruiter told him the NSD should 

take about two months.  

214. To date, PFC Yabre has not received any additional information. He has checked 

in with his recruiter on a regular basis. Each time, his recruiter tells him he is not sure if he is still 

in the Army because there is no information about PFC Yabre in the system. On one occasion, 

his recruiter suggested PFC Yabre call back when he receives a green card and wants to re-enlist.  
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215.  PFC Yabre is physically fit and ready for basic training. However, more than five 

years after joining the U.S. Army, PFC Yabre still has not been sent to basic training and is 

effectively being treated as if he has been discharged from the Army.   

Sen Li 

216. Plaintiff Sen Li enlisted in the U.S. Army as a MAVNI in the DEP program in 

January 2016. He signed an enlistment contract as part of his joining the Army and was given the 

rank of Specialist (E-4).  He is a non-U.S. Citizen and was lawfully present in the United States 

at the time of his enlistment. 

217. In December 2016, SPC Li received a notification that he passed the SSBI. 

218. In September 2018, SPC Li received a notification that he received an 

unfavorable Counter Intelligence report due to foreign contact and foreign influence. This 

notification did not allow SPC Li the opportunity to respond or rebut these findings. SPC Li did 

not receive an MSSR.  

219. SPC Li regularly checks in with his recruiting station. Each time, they inform him 

that they have not received an MSSR or MSSD letter for him.  

220. To this day, SPC Li has not received an MSSR or MSSD notification and has 

been left in limbo by the Army. 

Category 1 and/or 2 Plaintiffs 

Fang Lu 

221. Fang Lu enlisted in the U.S. Army Reserve as a MAVNI in the DTP program in 

March 2016 and signed an enlistment contract.  At the time of her enlistment, SPC Lu was a non-

U.S. citizen lawfully present in the United States.  SPC Lu began drilling with her reserve Army 
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unit in April 2016.    

222. SPC Lu submitted her N-400 Application for Naturalization to USCIS in or about 

March 2017.  The application included a duly executed Form N-426 by which the Army certified 

SPC Lu’s honorable service in the military.  Also in or about March 2017, SPC Lu’s commanding 

officer wrote a letter of recommendation, stating in part that SPC Lu “has been performing 

outstanding service under my command” and attesting that she “will make a positive impact to 

readiness of our unit and have a promising career in the U.S. military as I can personally verify 

her positive character and amazing moral disposition.”    

223. In early July 2018, an Army recruiter informed SPC Lu by telephone that she was 

being discharged from the Army.  SPC Lu first obtained a copy of her discharge order from her 

recruiter on July 16, 2018.  That order was dated July 6, 2018, with an effective date of August 1, 

2018.  The discharge order does not explain the grounds for the discharge but cites AR 135-178 

as “authority” and indicates that the discharge type is “Entry Level Separation (Unfavorable 

MAVNI Investigation Results).” 

224. The Army gave SPC Lu no advance notice of the discharge, no explanation at any 

time of the purported discharge grounds, and no meaningful opportunity for her to respond to such 

discharge grounds.   

225. SPC Lu’s discharge records do not include a Chapter 3 notice or any evidence of 

individual counseling or pre-discharge notification. 

226. SPC Lu has reason to believe that the discharge order was based on mistaken 

information, in part because, at the time of the discharge order, her military background 

investigations were not complete and DoDCAF had not even begun to adjudicate the investigation 

results.  Among other things, on July 30, 2018 – three weeks after the discharge orders – an 
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investigator contacted SPC Lu stating that he was continuing to work on her military background 

investigation and had additional questions for her.  In addition, DoD reporting in the related Nio 

case, as of July 20, 2018, indicated that SPC Lu’s MSSD was pending. 

227. On August 10, 2018, Defendants asserted that SPC Lu’s separation was initiated 

due to “an unfavorable MSSD due to significant derogatory information” but that the Army had 

revoked SPC Lu’s discharge order on August 9, 2018, and that further processing would be 

suspended until SPC Lu could “be provided with notice and an opportunity to respond.”  See Dkt. 

22-1, at 4.  Thereafter, Defendants stated that SPC Lu would be subject to the procedures set forth 

in the October 26 Memo.    

228. On June 10, 2020, Defendants represented that SPC Lu “is currently in the U.S. 

Army Reserve” and “was issued an adverse MSSR notice” pursuant to the October 26 Memo. 

229. SPC Lu received this MSSR Notice, dated September 9, 2019, on November 9, 

2019.   

230. Because of the minimal information given in the MSSR Notice, SPC Lu sent in a 

response in December 2019, requesting copies of her Counter Intelligence and Single Scope 

Background Investigation (“SSBI”) reports and additional time to refute or mitigate the 

unfavorable information once these documents were received.  After obtaining some of this 

missing information in December 2019 through her own FOIA request, SPC Lu sent in a 

substantive response to the MSSR Notice in January 2020, again requesting copies of documents 

upon which the Notice was based. 

231. Despite having sent responses in December 2019 and January 2020, the Army’s 

May 27, 2020 report still listed SPC Lu’s status as “awaiting response,” over four months later.  

SPC Lu subsequently received an email on July 10, 2020 from an Army email address asserting: 
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“We have not received a response from you, which should have been annotated on the 

Acknowledgement of Notice and Election form accompanying the attached MSSR notification 

letter.  At this time, you have five (5) business days to reply to this email (usarmy.pentagon.hqda-

dcs-g-1.mbx.dmpm-mavni-ops@mail.mil) with the Acknowledgment of Notice and Election form 

completed and attached.” 

232. SPC Lu re-sent her responses, originally sent in December 2019 and January 2020, 

to the Army via email on July 10, 2020.  SPC Lu has received no further information on the status 

of her MSSR or MSSD. 

233. On the afternoon of November 19, 2020, SPC Lu received an email from the Senior 

Human Resources Sergeant for the 398th Combat Sustainment Support Battalion.  A number of 

other Army personnel were copied on the email, which stated the following: 

Please see attached discharge order effective 18 NOV 20.  Please note that  
this order has been password protected. Please refer to the other email that  
was sent with password instructions. Thank you. 

 
234. The discharge order, Orders 20-321-00018 from the U.S. Army Reserve Command, 

is dated November 16, 2020 and provides the following: 

 

 

 

 

235. SPC Lu has not been informed of the grounds for this supposed discharge. 

236. SPC Lu drilled with her unit during November 13-15, 2020, but she received no 

indication that a discharge order was imminent or that there was any problem with her service. 
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237. SPC Lu did not receive any notice in advance of this discharge action.  She was not 

provided any individual counseling or pre-discharge notification.   

238. Even though the Army’s October 26 Memo requires a notice under Chapter 3 of 

AR 135-178, SPC Lu received no such notice. 

239. Even though the discharge order cites AR 135-178, SPC Lu did not receive the 

notice required for discharges under that regulation. 

Anton Tate 

240. Anton Tate enlisted in the U.S. Army Reserve as a MAVNI in the DTP program in 

January 2016 and signed an enlistment contract.  He enlisted as a Private First Class (E-3) and 

thereafter was promoted to the rank of Specialist (E-4).  At the time of his enlistment, SPC Tate 

was a non-U.S. citizen lawfully present in the United States.  SPC Tate began drilling with his 

Army reserve unit after enlistment. 

241. As part of his naturalization application, SPC Tate submitted a Form N-426 

certified by the Army identifying his service as “honorable.”  He has never been informed by the 

commanders in his unit or any other Army personnel that his performance was unsatisfactory or 

that his conduct was improper. 

242. SPC Tate received an MSSR Notice in early 2020, and he timely provided a 

response to the finding in that Notice.  On March 3, 2020, the Army acknowledged receipt of that 

response. 

243. Since that March 3 acknowledgement, SPC Tate has heard nothing from the Army 

about the MSSR, any MSSD, or any National Security Determination (“NSD”). 
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244. Since the global pandemic began, SPC Tate’s unit has been conducting most of its 

drills virtually.  However, there was an in-person drill in October 2020.  SPC Tate participated in 

both the virtual and in-person drills since he submitted his MSSR Notice response. 

245. On November 17, 2020, the Unit Administrator assigned to SPC Tate’s unit 

contacted SPC Tate and sent him a copy of Orders 20-321-00020, dated November 16, 2020.  This 

order, issued by the U.S. Army Reserve Command, is directed at SPC Tate and states the 

following: 

 
 

 
 
 
 
 

246. SPC Tate does not know why he has been discharged.  The order does not provide 

any grounds for the discharge, and SPC Tate is not aware of any grounds that would justify his 

discharge from the Army.   

247. The Unit Administrator was not able to tell SPC Tate why he received this order or 

why he was being discharged.  In fact, the Unit Administrator asked SPC Tate if he knew the origin 

of the order. 

248. The Unit Administrator instructed SPC Tate to stop attending drills because SPC 

Tate will not be paid for his drill service if he is not “on [the] books.” 

249. SPC Tate did not receive any notice in advance of this discharge action.  He was 

not provided any individual counseling or pre-discharge notification.  He did not receive the 

written notice described in Chapter 3 of AR 135-178 and described in the Army’s October 26 

Memo, even though the discharge order cites AR 135-178 as the “authority” for the discharge. 
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Yue Yin 

250. Yue Yin enlisted in the U.S. Army Reserve as a MAVNI in the DTP program in 

December 2015, signed an enlistment contract, and took her service oath.  At the time of her 

enlistment, SPC Yin was a non-U.S. citizen lawfully present in the United States.  Following her 

enlistment, beginning around March 2016, SPC Yin regularly drilled with her reserve Army unit. 

251. The Army has certified SPC Yin’s service as honorable on a Form N-426. 

252. On May 25, 2017, an Army Recruiting Battalion in Minnesota issued order number 

145-01, which included the following: 

 

 

253. The Army gave SPC Yin no advance notice of this discharge action, no explanation 

at any time of the purported discharge grounds, and no meaningful opportunity for her to respond 

to such discharge grounds.  SPC Yin has never received a Chapter 3 notice under AR 135-178.  

Nor has she received any pre-discharge individual counseling. 

254. Since issuing that order, the Army has represented multiple times that orders such 

as SPC Yin’s are not orders discharging a DTP soldier from the Army.  The Army has represented 

that only a discharge order from the Army Reserve Command (USARC) actually discharges a 

DTP soldier from the Army. 

255. SPC Yin has never been provided a discharge order from the Army Reserve 

Command (USARC). 
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256. Yet, Army personnel informed USCIS that SPC Yin was discharged from the Army 

on the basis of the Recruiting Command (USAREC) discharge order alone. 

257. As a result of that message from the Army to USCIS, USCIS referred SPC Yin to 

the Justice Department for criminal prosecution, resulting in her indictment and arrest for federal 

crimes punishable by fines and multi-year imprisonment terms.  According to USCIS, SPC Yin 

lied to USCIS during her naturalization interview when she stated that the she had not been 

discharged by the U.S. Army by the Recruiting Command discharge order, even though SPC Yin’s 

statement exactly matched what the Army represented in this litigation on multiple occasions.  It 

took SPC Yin and her federal defender months – with no help from USCIS or the Army – to 

convince the U.S. Attorney’s Office to dismiss the charges.   

258. Beyond the completely unwarranted criminal indictment, arrest, and prosecution, 

the Army’s discharge action against SPC Yin caused her to be denied naturalization for an 

extended period of time, leaving her without the benefits of naturalization, including the security 

that comes with legal status as a U.S. citizen, the ability to travel with a U.S. passport, and the 

right to vote.  Further, because of Defendants’ actions, Ms. Yin lost her job, lost her medical 

insurance coverage, and had to postpone her educational and career aspirations.     

Even though SPC Yin never was validly discharged by the Army (and the Army has 

acknowledged that), the discharge actions the Army initiated with respect to SPC Yin are 

having the effect of her being discharged from the perspective of her military service.  SPC 

Yin has not been able to meaningfully continue with her military service or further her 

military career because of Defendants’ no-notice, improper discharge action in 2017, which 

Defendants have done nothing to fix.  Even though the Army has represented in this 

litigation that SPC Yin is not discharged by the order she received, she is coded in Army 
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systems in such a way that her TriCare insurance has not been reinstated, she is not allowed 

to drill with her unit, she is not able to change her unit, she cannot pursue an officer position 

(even though she now is a naturalized citizen), she cannot move to a military job that 

matches the healthcare skillsets she has obtained, and she is not able to re-enlist in the 

Army or another military branch.   

Sai Krishna Uppugandla 

259. Sai Krishna Uppugandla enlisted in the U.S. Army as a MAVNI in December 2015 

and was assigned to the DEP.  He signed an enlistment contract as part of his joining the Army 

and was given the rank of Specialist (E-4).  At the time of his enlistment, SPC Uppugandla was a 

non-U.S. citizen lawfully present in the United States.  SPC Uppugandla attended the meetings 

mandated by the Army after his enlistment.    

260. Like many hundreds of other MAVNI soldiers, SPC Uppugandla’s ship date for 

BCT was delayed.  The Army claimed that those dates were adjusted in order to allow the Army 

to perform additional background checks on MAVNI soldiers. 

261. Because the Army was not forthcoming with information about how long he would 

have to wait to ship to BCT or where he was in the background check process, SPC Uppugandla 

tried to locate that information.  SPC Uppugandla reached out to Senator Rob Portman for 

assistance.  In a letter dated September 13, 2018, the Army wrote, among other things, the 

following in response to the inquiry from Senator Portman’s office: 
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262. Prior to receiving a copy of this letter, SPC Uppugandla had not been informed of 

an Army discharge action.  He thought he was still in the Army and just waiting for the Army’s 

background check results like many hundreds of other MAVNIs. 

263. However, given the grounds for discharge described in the Army’s letter to Senator 

Portman, SPC Uppugandla should have been offered reinstatement under the Army’s October 26 

Memo.  He never received an offer of reinstatement from the Army. 

264. More recently, when inquiries were made to the Army on SPC Uppugandla’s behalf 

concerning his status and potential reinstatement, the Army reported that he had been discharged 

in December 2017 and would not be offered reinstatement.  The Army recently reported that his 

discharge was not because of a background check (as the Army reported to Senator Portman) but 

because the Army failed to complete the background checks within two years of SPC 

Uppugandla’s enlistment, supposedly necessitating his discharge under the 730-day “time-out” 

policy.   

265. Since shortly after initiation of this lawsuit in mid-2017, Defendants repeatedly 

have assured this Court that MAVNI soldiers would not be discharged under the 730-day “time-

out” policy. 
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266. SPC Uppugandla does not recall ever receiving an “opt-in/opt-out” notice 

concerning continuing his service in the Army. 

267. SPC Uppugandla does not recall ever “opting out” of continuing his service with 

the Army. 

268. SPC Uppugandla does not know why he has been discharged because the Army, 

post-discharge, has asserted two different explanations. 

269. Regardless of the reason for the discharge, SPC Uppugandla did not receive 

adequate notice in advance of this discharge action.  He was not provided any individual 

counseling or pre-discharge written notification.  He did not receive the written notice described 

in Chapter 3 of AR 135-178 and described in the Army’s October 26 Memo. 

270. He was not advised that he would be receiving an “uncharacterized” discharge. 

271. To this day, he has not been provided an order discharging him from the Army. 

Zehua Bian 

272. Zehua Bian enlisted in the U.S. Army Reserve as a MAVNI in the DTP program in 

March 2016 and signed an enlistment contract.  He holds the rank of Specialist (E-4).  At the time 

of his enlistment, SPC Bian was a non-U.S. citizen lawfully present in the United States.  SPC 

Bian began drilling with his Army reserve unit after enlistment. 

273. As part of his naturalization application, SPC Bian submitted a Form N-426 

certified by the Army identifying his service as “honorable.”  

274. SPC Bian has been serving with his unit during the pandemic through drills held 

virtually.  He has identified himself during roll calls, except for the occasions where his name was 

not called.  For those occasions, he contacted his command separately and was assured that his 

presence was noted.  He then was paid for those drills. 
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275. SPC Bian recently received a document entitled “Notification of Separation 

Proceedings for Separation under AR 135-178, Chapter 8, Unsatisfactory Performance,” which is 

dated October 27, 2020.  The document states that he is being recommended for an uncharacterized 

discharge.   

276. SPC Bian does not know why he received this document or is being targeted for 

discharge.  He has never been informed by the commanders in his unit that his performance was 

unsatisfactory or that his conduct was improper.   

277. He has not been advised of how his performance was unsatisfactory.  He has not 

been given the opportunity to improve his performance.  SPC Bian is not aware of any grounds for 

his discharge from the Army. 

278. If this discharge action is really based on MSSR/MSSD reasons, the Army has not 

identified it as such or provided SPC Bian with the process described in the October 26 Memo. 

279. If this discharge action is really based on the Army’s time-out policy, the Army 

has not properly identified it as such.  Nor has the Army explained how it can discharge SPC 

Bian, or any other MAVNI under the time-out policy, given the Army’s representations in this 

case that MAVNIs will not be discharged for that reason and given the Army’s admissions that 

the soldiers cannot be faulted for the excessive delays that have left MAVNIs stuck serving in 

entry-level status in the DTP and DEP for years. 

Category 2 Plaintiffs 

280. Category 2 plaintiffs, including those listed below, are MAVNI DTP or DEP 

soldiers discharged or effectively discharged for other-than-MSSD reasons and who thus are not 

subject to the October 26 Memo. 
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281. Defendants already have admitted that DTP plaintiffs in Category 2 did not receive 

the requisite notice or process in advance of discharge actions and have indicated that such soldiers 

are being offered reinstatement.  However, these violations have not been remedied even for those 

plaintiffs offered reinstatement because these soldiers either (i) still are being treated as 

“effectively discharged” despite reinstatement, and/or (ii) the Army has failed to acknowledge the 

acceptance of reinstatement offers which soldiers properly have submitted. 

282. DEP plaintiffs in Category 2 have not been offered reinstatement despite lacking 

the same requisite notice and process in advance of discharge actions as DTP plaintiffs in the 

category. 

Hyunsung Kim 

283. Hyunsung Kim enlisted in the U.S. Army as a Regular Army MAVNI in the DEP 

program on June 8, 2015.  PFC Kim is a non-U.S. citizen and was lawfully present in the United 

States at the time of his enlistment.  As a member of the DEP, PFC Kim remained physically fit 

and regularly attended the Army-sponsored Future Soldiers meetings from April 2015 to February 

2017 while waiting to be sent to basic combat training.  His recruiter frequently noted that he was 

“motivated and ready to ship.” 

284. PFC Kim’s original ship date was December 27, 2015.  But, in December 2015, his 

ship date was moved to March 2016.  In April 2016, the Army involuntarily extended his contract 

for the second time, so that he was scheduled to remain in the DEP for another year.  Then in June 

2016, his ship date was pushed out for the third time to October 2016.  And then in September the 

date was pushed out for a fourth time to March 2017 before being postponed indefinitely.   

285. In April 2017, PFC Kim moved from Spokane Valley, Washington to Renton, 

Washington for a job opportunity.  Prior to his move, PFC Kim informed his recruiter of his new 
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contact information and reiterated his desire to ship to basic combat training; his phone number 

remained the same. 

286.  PFC Kim never received any notification of discharge nor was he ever contacted 

about it. 

287. Instead, PFC Kim periodically attempted to check in with the recruiting offices near 

his new place of residence, but the recruiters declined to assist him further when he noted that he 

already was enlisted.  

288. Because his deferred action status was set to expire in April 2019, PFC Kim went 

to check in with the recruiting office again in early 2019.  On this occasion, the recruiter looked 

PFC Kim up in the system and found a discharge “order” dated from July 2017.  PFC Kim had 

never been informed of this discharge.   

289. Inexplicably, the “Contact History Details” for the Spokane Valley recruiting office 

contain a June 12, 2017 entry reading “Not Interested-Terminate” despite the fact that PFC Kim 

had continued to express his interest, updated his contact information, and checked in with 

recruiting offices. 

290. The Army provided PFC Kim no advance notice of or grounds for the discharge, 

let alone any meaningful opportunity for PFC Kim to respond to such notice or grounds. 

Chengping Yuan 

291. Plaintiff Chengping Yuan enlisted in the U.S. Army as a MAVNI in the DEP 

program on July 27, 2015.  He signed an enlistment contract as part of his joining the Army and 

was given the rank of Specialist (E-4).  SPC Yuan is a non-U.S. Citizen and was lawfully present 

in the United States at the time of his enlistment.  
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292. As a member of the DEP, SPC Yuan remained physically fit and regularly 

attended the Army-sponsored Future Soldiers meetings in Upland, CA while waiting to be sent 

to basic combat training.  In January 2016, SPC Yuan scored 300 points on the recruiting 

station’s assessment.  They informed him he received the highest score of all future soldiers in 

his recruiting station.  

293. SPC Yuan’s original ship date was February 1, 2016.  But, SPC Yuan’s ship date 

was pushed, by the Army, three times.  

294. In August 2017, SPC Yuan’s recruiter informed him via text that he was being 

discharged under the 730-day “time-out” policy.  

295. Defendants have repeatedly assured this Court that MAVNI soldiers would not be 

discharged under the “time-out” policy.  

296. SPC Yuan did not receive adequate notice in advance of this discharge action.  He 

was not provided any individual counseling or pre-discharge written notification.  He did not 

receive the written notice described in Chapter 3 of AR 135-178 and described in the Army’s 

October 26 Memo. 

297. To this day, SPC Yuan has not been provided an order discharging him from the 

Army.  

Category 3 Plaintiffs 

298. Category 3 plaintiffs, including those listed below, are former DTP and DEP 

MAVNI soldiers (i.e., MAVNIs discharged after they moved out of the Delayed Training Program 

or Delayed Entry Program) discharged for other-than-MSSD reasons while still in an entry-level 

status according to the Army. 
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299. While these soldiers were informed that they were being discharged, they did not 

receive proper notice and process because the Army did not provide them with legal counseling 

regarding their discharges and did not properly inform them of the adverse consequences of 

receiving “uncharacterized” discharges, including that USCIS would deny their pending 

naturalization applications on that basis.   

300. The Army certainly did not provide them with a board of officers or court martial 

proceeding, which is required when the Army gives the soldier an “other than honorable” 

discharge.  Given that USCIS is treating Form DD-214s with “uncharacterized” as the discharge 

description as Army certifications of “other than honorable” discharges, such process was 

necessary unless USCIS’s view of the DD-214s is incorrect. 

Gunay Miriyeva 

301. Gunay Miriyeva enlisted in the U.S. Army Reserve as a MAVNI in the DTP 

program on March 14, 2016.  SPC Miriyeva is a non-U.S. citizen and was lawfully present in the 

United States at the time of her enlistment.  As a member of the DTP, SPC Miriyeva attended drills 

with her reserve unit prior to shipping to basic combat training. 

302. SPC Miriyeva applied for naturalization on the basis of her military service on 

March 29, 2018.  On October 4, 2018, USCIS approved SPC Miriyeva’s naturalization application 

but then failed to schedule her for an oath ceremony prior to her shipping to basic combat training. 

303. On November 5, 2018, the U.S. Army shipped SPC Miriyeva to basic combat 

training in Fort Jackson, South Carolina, where she began serving in an “active duty” status. 

304. While at basic combat training, Army medical personnel diagnosed SPC Miriyeva 

with a fibroadenoma, and Army physicians told her that she was medically unable to continue 

serving in the U.S. Army at that time.   
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305. In response to SPC Miriyeva’s questions about her anticipated separation, U.S. 

Army personnel told her that she would receive an “honorable” discharge because her service had 

been honorable and her discharge was due to medical reasons. 

306. On December 21, 2018, the Army issued a DD-214 discharging SPC Miriyeva from 

active duty because of her medical condition.  The DD-214 lists SPC Miriyeva’s discharge type 

as “uncharacterized” and states that the discharge was for “failed medical/physical/procurement 

standards.” 

307. The U.S. Army did not provide SPC Miriyeva with legal counseling regarding her 

discharge, and the Army did not inform SPC Miriyeva that an “uncharacterized” discharge on her 

DD-214 would be treated as an “other than honorable” discharge, would make her ineligible for 

naturalization under 8 U.S.C. § 1440, or would otherwise prejudice her in civilian life.  SPC 

Miriyeva never received notice that her uncharacterized discharge would be considered anything 

less than an honorable discharge, and she was not informed that her discharge would be treated as 

less than a general-under honorable conditions discharge or as an other than honorable discharge. 

308. Based on this “uncharacterized” discharge, USCIS reopened SPC Miriyeva’s 

previously-approved naturalization decision (which was only awaiting an oath ceremony at that 

point) and then revoked its prior approval for the sole reason that it did not consider her 

“uncharacterized” discharge (as reflected on the DD-214) to be an under honorable conditions 

discharge for purposes of § 1440. 

309. In addition, the reputational effects of having an “uncharacterized” discharge have 

impacted other areas of SPC Miriyeva’s life.  For example, SPC Miriyeva is worried that she will 

be at a disadvantage when applying for jobs and or when her discharge appears in background 

checks for employment or other purposes.  And SPC Miriyeva has concerns about being 
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disadvantaged in her civilian life because of her discharge, given that her “uncharacterized” 

discharge is being treated by a federal agency as an “other than honorable” discharge.  As a result, 

SPC Miriyeva has begun avoiding mentioning her military service at all when disclosure is not 

required.  

Sandeep Mahat 

310. Sandeep Mahat enlisted in the U.S. Army Reserve as a MAVNI in the DTP program 

on April 5, 2016.  SPC Mahat is a non-U.S. citizen and was lawfully present in the United States 

at the time of his enlistment.  As part of the DTP, SPC Mahat attended drills with his reserve unit 

prior to shipping to basic combat training. 

311. In March 2018, SPC Mahat applied for naturalization on the basis of his military 

service, but he was not scheduled for his naturalization interview until January 2019. 

312. In August 2018, the U.S. Army shipped SPC Mahat to basic combat training at Fort 

Leonard Wood, Missouri, where he began serving in an “active duty” status. 

313. During a regular physical examination at basic combat training, the Army 

discovered an issue with one of SPC Mahat’s eyes and recommended separation.   

314. SPC Mahat asked about challenging this medical finding, getting assistance from 

legal counsel (including with respect to how his discharge would relate to his pending 

naturalization application), and getting a medical waiver so he could continue serving.  In addition, 

SPC Mahat asked to be retained on duty and to serve in a capacity his condition allowed. 

315. At the time, SPC Mahat’s understanding was that he would be receiving an 

“uncharacterized” discharge, but that this type of discharge was not considered an other than 

honorable discharge.  
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316. Ultimately, in October 2018, the Army discharged SPC Mahat based on the eye 

condition that the Army determined would not allow SPC Mahat to continue serving in the 

military.  On October 3, 2018, the Army issued a DD-214 discharging SPC Mahat from active 

duty.  The DD-214 lists SPC Mahat’s discharge type as “uncharacterized.” 

317. The U.S. Army did not provide SPC Mahat with legal counseling regarding his 

discharge, and the Army did not inform SPC Mahat that an “uncharacterized” discharge would be 

treated as an “other than honorable” discharge, would make him ineligible for naturalization under 

§ 1440, or would otherwise prejudice him in civilian life.  SPC Mahat never received notice that 

his uncharacterized discharge would be considered anything less than an honorable discharge.  

SPC Mahat was not notified that his discharge would be treated as less than a general-under 

honorable conditions discharge or as an other than honorable discharge. 

318. On March 3, 2020, USCIS issued a Notice of Intent to Deny (“NOID”) SPC 

Mahat’s naturalization application unless he can “overcome the findings” that he had not 

demonstrated that he was discharged from the Army under honorable conditions based on the 

“uncharacterized” discharge on his DD-214.  Pursuant to USCIS policy and practice, a NOID 

specifies all applicable grounds for denying an application.  To date, USCIS has not naturalized 

SPC Mahat. 

Shengfan Yang 

319. Shengfan Yang enlisted in the U.S. Army as a Regular Army MAVNI in the DEP 

program on February 5, 2016, and subsequently renegotiated to enter into a new enlistment 

contract beginning May 1, 2019.  PFC Yang is a non-U.S. citizen and was lawfully present in the 

United States at the time of his enlistment. 
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320. In May 2019, the U.S. Army shipped PFC Yang to basic combat training at Fort 

Benning, Georgia, where he began serving in an “active duty” status. 

321. While at basic combat training, PFC Yang’s senior drill sergeant conducted a 

footlocker inspection on September 11, 2019 and found three items considered by the Army to be 

“contraband”: medication PFC Yang had received from the Army that had expired, nicotine pills 

prescribed by his family doctor to assist him in quitting smoking, and an iPhone charger cable.  

PFC Yang received three separate counseling forms for these three items. 

322. The counseling forms, all dated September 14, 2019, stated that PFC Yang was 

counseled “that if this behavior continues, separation under the provisions of AR 635-200 may be 

initiated; … that if separated prior to ETS, that he/she could receive an honorable, general, or other 

than honorable discharge for the current term of service, or the term of service would be 

uncharacterized if less than 180 days had been served on active duty.” 

323. The counseling forms also state that PFC Yang was counseled that he “will be given 

a reasonable chance to bring substandard performance and conduct to acceptable military 

standards.”   

324. Despite this statement and without any additional intervening counseling or 

conduct events, PFC Yang was recommended for discharge just over one week later.  The form 

recommending discharge indicates that PFC Yang was counseled that he “could receive an 

Honorable Discharge, a General (Under Honorable Conditions) Discharge, or Under Other Than 

Honorable Conditions Discharge.”  The form does not mention or describe an “uncharacterized” 

discharge.  
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325. On October 9, 2019, the Army issued a DD-214 discharging PFC Yang from active 

duty due to “Entry Level Performance and Conduct.”  The DD-214 lists PFC Yang’s discharge 

type as “uncharacterized.” 

326. The U.S. Army did not provide PFC Yang with legal counseling regarding his 

discharge, despite PFC Yang’s request for such counsel.  The Army did not inform PFC Yang that 

an “uncharacterized” discharge would be treated as an “other than honorable” discharge, would 

make him ineligible for naturalization under § 1440, or would otherwise prejudice him in civilian 

life.  PFC Yang never received notice that his uncharacterized discharge would be considered 

anything less than an honorable discharge, that it would be considered less than a general-under 

honorable conditions discharge, or that it would be considered an other than honorable discharge. 

327. Instead, PFC Yang was verbally told during counseling that he could reenlist in the 

Army after six months, which matches the discharge counseling form statement regarding 

reenlistment after a period of time for an “Honorable” or “General” discharge.  PFC Yang later 

discovered that this statement was inaccurate because he would only be able to reenlist if he was 

a citizen or a legal permanent resident, but USCIS refuses to naturalize him as a U.S. citizen. 

328. Following his discharge, in May 2020, PFC Yang applied for naturalization on the 

basis of his military service and included his DD-214 in lieu of a certified N-426.   

329. To date, USCIS has not adjudicated PFC Yang’s naturalization application.  Were 

USCIS to apply its current policy to PFC Yang’s naturalization application, it would be denied on 

the basis of the uncharacterized discharge identified on his DD-214. 

*** 

330. The circumstances described above with respect to the individually-named 

Plaintiffs are consistent with known discharge actions taken against other MAVNI enlistees. 
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The Summary Discharges Violate Regulations and the Constitution 

331. Defendants’ summary discharges – whether of soldiers with unfavorable MSSDs 

or for “other reasons” (where the soldiers did not have unfavorable MSSDs) – and Defendants’ 

failure to provide notice of the unfavorable consequences of such “uncharacterized” discharges 

and the process necessary when issuing a discharge that is treated as “other than honorable,” violate 

Army regulations, DoD regulations, and the fundamental requirements of due process and equal 

protection.       

Army Regulations Applicable to Involuntary Administrative Discharges 

332. All Plaintiffs and proposed class members in this action were the subjects of 

involuntary administrative discharge actions by Defendants.  This action does not involve 

discharges that were made on a voluntary basis, i.e., at a soldier’s request or with the soldier’s 

understanding and prior informed consent. 

333. All of the discharge actions against Category 1 and 2 Plaintiffs and proposed class 

members were subject to the Chapter 3 notification procedure of AR 135-178.  This procedure 

provides the soldier with certain due process rights prior to discharge, including, among other 

things, the right to be informed of the basis and reasons for discharge, the right to obtain copies of 

any documents that will be provided to the separation authority, the right to consult with military 

counsel, and the right to submit a responsive statement. 

334. Discharge orders obtained by Plaintiffs (where available) cite AR 135-178 as 

“authority” for involuntary administrative discharges.  Even the October 26 Memo cites AR 135-

178 as governing authority for administrative discharge actions. 

335. AR 135-178 applies to both DTP soldiers and DEP soldiers without exception.  See, 

e.g., AR 135-178 at ¶¶ 14-5 – 14-7 (“Separation from the Delayed Entry Program”). 
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336. Army Regulation 135-178 specifies that its “purpose” is to ensure “the orderly 

administrative separation of . . . enlisted soldiers.”  AR 135-178 at ¶ 1-1 (emphasis added).  Chapter 

3, titled “Guidelines for Separation,” sets forth the process that must occur in advance of the 

discharges, specifying that:  

[T]he commander will notify the Soldier, in writing, of the matter set forth in this 
section . . .  
 
(1)  The basis of the proposed separation, including the circumstances upon 

which the action is based, and a reference to the applicable provisions of 
this regulation.  

(2)  Whether the proposed separation could result in a discharge from the Army 
. . . or release from custody or control of the Army. 

(3)  The least favorable characterization or description of service authorized for 
the proposed separation.  

(4)  The right to obtain copies of documents that will be sent to the separation 
authority supporting the basis of the proposed separation.  . . . 

(5)  The Soldier’s right to submit statements.  

(6)  The Soldier’s right to consult with military legal counsel.  . . .  

(8)  The right to waive the rights in paragraphs 3-5a(4) through (7), in writing . 
. . after being afforded a reasonable opportunity to counsel with counsel, 
and that failure to respond within 30 calendar days from the date of receipt 
of the notice will constitute a waiver of the right. 

AR 135-178 at ¶ 3-5a (emphases added).   
 
337. Defendants have conceded that this Chapter 3 process applies to DTP soldiers, and 

AR 135-178 makes clear that any DEP soldiers receiving an involuntary separation likewise will 

be advised in writing “using the notification procedure” in Chapter 3 of AR 135-178.  See AR 135-

178 at ¶ 14-7.  

338. AR 135-178 Chapter 2 provides guidelines on separation and characterization and 

notes that “[t]here is a substantial investment in the training” of enlisted Army soldiers.  Id. at ¶ 2-
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2a.  It further provides that “[a]s a general matter, reasonable efforts at rehabilitation should be 

made prior to initiation of separation proceedings.”  Id. (emphasis added).  

339. AR 135-178 provides “further guidance” for “specific reasons for separation.”  Id.  

at ¶ 2-1.  These categories include the types of discharge grounds that can be attributed to the 

soldiers in this action. 

340. For example, when a soldier is to be discharged under the personnel security 

category (or for “security reasons”) – which would include unfavorable MSSD discharges – the 

soldier shall be processed in accordance with Army Regulation 380-67.  See AR 135-178 at ¶ 14-

1h.   

341. AR 380-67, in turn, provides in relevant part: 

[N]o unfavorable administrative action shall be taken under the authority of this 
regulation unless the person concerned has been given: 
 
a.  A written statement of the reasons why the unfavorable administrative 

action is being taken.  The statement shall be as comprehensive and detailed 
as the protection of sources afforded confidentiality under the provisions of 
the Privacy Act of 1974 (5 USC 552a) and national security permit. . . . 

 
b.  An opportunity to reply in writing to such authority as the head of the 

component concerned may designate. . . . 
 
c.  A written response to any submission under paragraph b, stating the final 

reasons therefore, which shall be as specific as privacy and national security 
considerations permit. 

 
AR 380-67 at ¶ 8-6 (emphases added).   

342. Army regulations define “unfavorable administrative action” to include any 

“[a]dverse action taken as the result of personnel security determinations and unfavorable 

personnel security determinations,” which are further defined to include any “nonacceptance for 

or discharge from the Armed Forces when any of the foregoing actions are based on derogatory 
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information of personnel security significance.”  AR 380-67, Glossary Section II (Terms) 

(emphasis added).    

343. Similarly, soldiers separated for “entry level performance and conduct” not only 

are entitled to advanced notice as set forth in AR 135-178 at 3-5 (see AR 135-178 at ¶ 8-4a), but 

“[s]eparation processing may not be initiated . . . until the Soldier has been formally counseled 

under the requirements prescribed by paragraph 2-4.”  AR 135-178 at ¶ 8-2 (emphasis added).   

344. AR 135-178 further provides in relevant part that:  

a.  General. Commanders must make reasonable efforts to identify Soldiers 
who are likely candidates for early separation and to improve their 
chances for retention through counseling, retraining, and rehabilitation 
before starting separation action.  . . .  

 
b.  Counseling. When a Soldier’s conduct or performance approaches the point 

where a continuation of such conduct or performance would warrant 
initiating a separation action for one of the reasons in paragraph 2–4a, the 
Soldier will be counseled by a responsible person about their deficiencies. . 
. . The Soldier’s counseling or personnel records must establish that the 
Soldier was afforded a reasonable opportunity to overcome these 
deficiencies. . . .  

 
AR 135-178 at ¶ 2-4 (emphasis added). 
 

345. Additional due process rights and procedures for DTP and DEP soldiers facing 

potential discharge are set forth in Army Regulation 635-200. 

346. In addition, discharge actions against Category 3 Plaintiffs and proposed class 

members were subject to the notice procedure of AR 635-200.  This procedure provides the soldier 

with certain due process rights prior to discharge, including, among other things, the right to be 

informed of the basis and reasons for discharge, the right to obtain copies of any documents that 

will be provided to the separation authority, the right to consult with military counsel, and the right 

to submit a responsive statement. 
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347. Army Regulation 635-200, Paragraph 5-11g refers to Paragraph 5-1 of the same 

regulation:  “For characterization of service or description of separation, see paragraph 5-1.”  Army 

Regulation 635-200, Paragraph 5-1 reads as follows: 

5-1.  Characterization of service or description of separation  

a. Unless the reason for separation requires a specific characterization, a Soldier 
being separated for the convenience of the Government will be awarded a character 
of service of honorable, under honorable conditions, or an uncharacterized 
description of service if in entry-level status.  

b. No Soldier will be awarded a character of service under honorable conditions 
under this chapter unless the Soldier is notified of the specific factors in his/her 
service record that warrant such a characterization, using the notification procedure.  
Such characterization is normally inappropriate for Soldiers separated under the 
provisions of paragraphs 5–4, 5–11, 5–12, 5–15, 5–16, or 5–17. 

348. Thus, the Army Regulations under which certain Category 3 Plaintiffs were 

discharged provide that it is “normally inappropriate” to award a character of service less than 

“honorable” (i.e., even general “under honorable conditions,” or obviously even less favorable 

characterizations of service) when a soldier is separated for medical reasons, and that this type of 

discharge cannot occur without proper notice.  This is because even a general “under honorable 

conditions” discharge can significantly prejudice a veteran with respect to her civilian life. 

349. Military regulations make clear that an “other than honorable” discharge cannot be 

provided without the opportunity for a board of officers proceeding, a court martial proceeding, or 

the like. 

350. Defendants violated military regulations by making discharge decisions with 

respect to Plaintiffs without affording them the formal notice, response, and other applicable rights 

set forth in Army Regulations. 
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351. The October 26 Memo, as implemented, also continues to violate Army regulations 

by failing to provide soldiers with appropriate notice and opportunity to respond in advance of 

discharge actions.  

Applicable DoD Regulations 

352. The summary discharges also violated DoD regulations, which are mandatory and 

binding on the Army.   

353. Pursuant to Department of Defense Instruction (“DoDI”) 5200.02, all members of 

the military are deemed to hold “national security positions.”  DoDI 5200.02, Glossary Part II 

(Definitions); see also DoD Manual 5200.02 at ¶ 7.6(b) (“All military positions are national 

security positions regardless whether or not the Service member requires access to classified 

information, as established in DoDI 5200.02.”).  Plaintiffs – all of whom enlisted in the Army in 

or prior to 2016, with many having military ranks and having been certified by their commanders 

as having served honorably – previously had been found eligible for service in a “national security 

position” at the time of enlistment.  The Army’s purported discharges thus constitute denials or 

revocations of these soldiers’ eligibility to hold national security positions.  

354. With regard to such denials or revocations of eligibility, DoDI 5200.02 provides: 

APPEAL PROCEDURES – DENIAL OR REVOCATION OF 
ELIGIBILITY. Individuals may elect to appeal unfavorable 
personnel security determinations in accordance with the procedures 
set forth in . . . [DoD Manual 5200.02], as applicable, or as otherwise 
authorized by law. 

 
DoDI 5200.02, Enclosure 3, Section 4. 

355. DoD Manual 5200.02 in turn provides that “[m]ilitary members who are denied or 

revoked a favorable national security eligibility determination will be afforded due process.”  DoD 

Manual 5200.02 at ¶ 7.6(b)(2)(a) (emphasis added).  DoD Manual 5200.02 defines “national 
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security eligibility” as “[t]he status that results from a formal determination by an adjudication 

facility that a person meets the personnel security requirements for access to classified information 

or to occupy a national security position or one requiring the performance of national security 

duties.”  DoD Manual 5200.02, Glossary Section G.2 (Definitions) (emphasis added).  Because 

“[a]ll military positions are national security positions,” see DoD Manual 5200.02 at ¶ 7.6(b), any 

decision to separate a soldier from the military on personnel security grounds is, by definition, a 

“national security eligibility” determination.    

356. That manual further provides: 

MINIMUM DUE PROCESS REQUIREMENTS APPLICABLE TO ALL. No 
unfavorable national security eligibility determination will be made without first: 
 
a.  Providing the individual with a comprehensive and detailed written 

explanation of the basis for the unfavorable determination as the national 
security interests of the United States and other applicable law permit.  The 
[Letter of Denial] or [Letter of Revocation] must include each security 
concern, the applicable adjudicative guideline(s) related to each concern, 
and provide an explanation of the kinds and types of information they could 
provide to support their appeal. 

 
b.  Informing the individual of their right to: 
 

(1)   Be represented by counsel or other representative at their own 
expense. 

 
(2)   Request the documents, records, and reports upon which the 

unfavorable national security determination was made.  Be granted 
an extension to set the timeline by the Component [Personnel 
Security Appeal Board] if requested documents, records, and reports 
are not provided promptly. 

 
c.   Providing a reasonable opportunity to reply in writing and to request 

review of the unfavorable determination. 
 
d.   Providing the individual written notice of reasons for the determination, the 

determination of each adjudicative guideline that was provided to the 
individual in the statement of reasons (SOR) that accompanied the 
notification of intent (NOI) to deny or revoke the identity of the 
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determination authority, and written notice of the right to appeal 
unfavorable determinations to a high-level panel. . . . 

 
f.   Providing the individual an opportunity to appear in person and present 

relevant witnesses, documents, materials, and information. 
 
g.   Providing the individual with a written decision on appeal. 

 
DoD Manual 5200.02 at ¶ 10.2 (emphasis added). 

357. Still further due process rights and procedures for military members are set forth in 

¶ 10.4 of DoD Manual 5200.02.   

358. Additional due process rights and procedures for military members facing potential 

discharge are set forth throughout DoD Instruction 1332.14. 

359. Defendants violated applicable law by purporting to discharge Plaintiffs without 

affording them the rights and procedures mandated by DoD Regulations. 

360. The October 26 Memo purposefully omits DoDI 5200.02 and AR 380-67 from its 

procedures – including the key Army obligation to provide the soldier with all supporting 

documentation (unless classified) for an adverse finding – and thus violates applicable law. 

Constitutional Rights 

361. In addition to the regulatory violations stated herein, Defendants violated the 

fundamental requirements of due process under the Fifth Amendment of the U.S. Constitution by 

purporting to discharge Plaintiffs from the U.S. Army without providing them with an adequate 

explanation for the discharge, without providing them with any meaningful opportunity to be heard 

and respond to the grounds, if any, for the discharge action, and without following applicable 

military guidance and regulations.  Additionally, these soldiers’ property and/or liberty interests 

have been implicated by Defendants’ actions.  For example, another federal agency’s treatment of 

a Form DD-214 (or equivalent discharge paperwork, such as Form/Format 500) with an 
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“uncharacterized” discharge description as an Army certification of an “other than honorable” 

discharge has stigmatized these soldiers and impugned their reputations (and will continue to do 

so), thereby implicating their liberty interest in due process. 

362. Moreover, Defendants’ actions unconstitutionally discriminate against Plaintiffs 

based on their national origin in violation of Plaintiffs’ equal protection rights as guaranteed by 

the Fifth Amendment of the U.S. Constitution.  For instance, the “MAVNI – Military Personnel 

Security” notation on some discharge paperwork indicates that Defendants are directing their 

summary discharge practices at MAVNIs in particular and that such discharge due process denials 

are not being applied to non-MAVNI soldiers.   

The Army’s Retaliation Against MAVNI Soldiers as a Result of This and Related Lawsuits 

363. This action was initiated on June 28, 2018 on behalf of single MAVNI and sought 

immediate injunctive relief.  After Defendants indicated that they would revoke that MAVNI’s 

discharge order rather than attempt to justify their conduct, this Court stayed the action.  On August 

3, 2018, additional Plaintiffs filed a motion to lift the stay and an amended complaint, along with 

a motion for class certification.  The Court lifted the stay on August 8, 2018, and ordered a 

telephone conference for August 13, 2018.  Following that conference, in which Defendants 

indicated an intent to revoke discharge orders for most of the newly named Plaintiffs, the Court 

again stayed briefing on the motions for preliminary injunction and class certification but ordered 

reporting from the Defendants as to the extent of the discharge violations and any new discharge 

policy enacted. 

364. On or about August 14, 2018, just eleven days after the Amended Complaint, 

Defendants, through the Army’s 902d Military Intelligence Group located at Fort Meade, 

Maryland, issued a request for support, which was forwarded by email to various reserve units to 
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members of the reserve Judge Advocate General Corps (“JAG”) as a “902d MI Group support 

Request” (“The 902 MI Email”).  This Army unit is responsible for conducting the enhanced 

military background investigations to which MAVNI soldiers are subjected before the Army 

renders its MSSD and the soldiers are permitted to ship to basic combat training.  These military 

background investigations include materials gathered from various database checks plus the 

soldier’s security clearance questionnaire and a report of the CI interview of each soldier. 

365. The 902 MI Email solicited reserve JAGs to assist “[a]s soon as possible” in 

“reviewing MAVNI screening packets” in order “to determine whether the applicants admitted 

to or provided information about a crime that requires reporting to law enforcement.”  The so-

called “screening packets” are the background materials – including the report of CI interview – 

that are compiled during the MAVNIs’ enhanced background investigation. 

366. In the “Why” section of the 902 MI Email, the Army expressly admitted the 

retaliatory rationale behind the Army’s urgent request:  “MAVNIs are currently suing the federal 

government claiming they were wrongfully discharged from the Army.” 

367. While MI screeners already had reviewed the soldiers’ files, the Army – motivated 

to retaliate against discharged soldiers for having the courage to expose the Army’s misconduct 

and seek federal court relief – was now recruiting JAG officers to reexamine those records for the 

specific purpose of finding some alternative basis to justify a discharge.  The 902 MI Email states 

as much:  “Screeners may not have realized that a MAVNI confessed to a crime because their 

mission was to identify anomalies and they are not law enforcement.”  In other words, the mission 

assigned to these JAGs was to undertake a one-way review of the file.  This was not an objective 

analysis to determine if mistakes were made that might change DoD or Army adjudications, but a 
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results-oriented attempt to uncover grounds to potentially prosecute these soldiers, who sued the 

Army, or their relatives. 

368. In addition, this scouring of background investigation materials was directed solely 

at MAVNIs.  Although this same unit generates comparable “packets” for other soldiers 

undergoing background investigations, there is no indication that JAG lawyers were being solicited 

to determine if any non-MAVNI “packets” contained evidence of criminal activity that should be 

reported to law enforcement. 

369. The Army later represented that the instruction to JAG lawyers was withdrawn, but 

that statement was made only after the instruction was scrutinized in media reports and brought to 

this Court’s attention. 

370. In addition, despite the instruction to notify the Court of any changes to the 

discharge policy for MAVNI soldiers, Army personnel – without any warning to the Court or 

Plaintiffs’ counsel – contacted a number of MAVNI soldiers directly and encouraged them to sign 

away the process rights described by the October 26 Memo, without providing them the 

opportunity to consult with legal counsel, so that the Army could continue with its summary 

discharges of MAVNI soldiers.   

371. MAVNIs also have learned that they are being subject to differential treatment in 

their initial CI reviews based on the filing of other, related class actions for MAVNI soldiers 

(Kirwa, Nio).  This differential treatment has led to negative CI findings and discharges, or will 

lead to involuntary discharges under the October 26 Memo. 

372. For example, one MAVNI received negative CI findings as a “MODERATE 

security risk” on September 13, 2017, with the CI Reviewer listing findings (although not accurate) 

as follows: “MAVNI is a MODERATE risk.   MAVNI claims to hold no allegiance to US until 
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they revieve [sic] citizenship.  MAVNI also working connected to Lawyer representing MAVNIs 

in lawsuite [sic] against U.S. Army - Derog.” 

373. As another example, upon information and belief, a MAVNI received negative CI 

findings because “SHE follows the lawsuit by the MAVNIs and SHE feels like the MAVNIs are 

being harmed because they are described as a threat to National Security.”  This individual 

MAVNI’s CI report listed as a loyalty concern that “throughout the interview process SHE said 

due to […] delays with the MAVNI process, she feels discriminated against and denied her 

citizenship.” 

374. Further, a MAVNI received negative CI findings because “MAVNI was a member 

of the MAVNI Legal Facebook page.  SHE frequently visited the site for the latest news about the 

MAVNI program.” 

375. And yet another MAVNI received negative CI findings after he “stated that HE 

checks out (The MAVNI Facebook Site) for updates, and the founder of the program keeps 

MAVNIs updated.” 

376. Upon information and belief, other MAVNIs have received negative CI results, 

leading to discharge actions against them, based upon their status as class members or proposed 

class members in lawsuits related to the MAVNI program. 

377. Defendants have delivered misinformation about MAVNI discharges, to USCIS 

and otherwise, causing the arrests of MAVNI soldiers.  One of these incidents promptly followed 

a New York Times article concerning the Army’s MAVNI discharge actions, which quoted the 

targeted MAVNI soldier (a named Plaintiff herein). 

378. Defendants have impugned MAVNI soldiers characters by suggesting that soldiers 

with unfavorable MSSRs/MSSDs are foreign spies when the true “security risk” assessment 

Case 1:18-cv-01551-PLF   Document 205   Filed 08/24/21   Page 78 of 92



 

79 
 

ultimately shows something else, such as a “finding” that the soldier is being faulted for phoning 

his/her parents on the weekends.  Defendants also have suggested that certain soldiers the Army 

has identified as “other reasons” discharges had been discharged for serious misconduct, but have 

not substantiated those claims.   

CLASS ACTION ALLEGATIONS 

379. Plaintiffs bring this action pursuant to Rule 23 of the Federal Rules of Civil 

Procedure on behalf of themselves and all other persons similarly situated.  The class definition is 

as follows:      

 All persons who enlisted in the U.S. Army (including Selected 
Reserve of the Ready Reserve/DTP and Regular Army/DEP 
soldiers) through the MAVNI program, and 

 have been or will be the subject of an involuntary administrative 
discharge action by the Army (including USAREC and/or USARC) 
after September 30, 2016, where such discharge or separation was 
not or will not be characterized by the Army (including 
“uncharacterized” and “entry level” discharges or separations), and  

 where such action was taken without the person first being afforded 
the process due under applicable Army and DoD regulations and the 
law (including adequate notice of the discharge grounds, an 
opportunity to respond, due consideration of the soldier’s response 
by the Army, and other requirements of law), and 

 where the person wants to be reinstated in or remain in the Army. 

380. The critical commonality among each Plaintiff and class member is that he or she 

enlisted in the Army as a non-citizen through the MAVNI program and is being denied the process 

required by law in advance of Army “uncharacterized” discharge actions.   

381. While the class definition applies to each Plaintiff and class member, pursuant to 

Rule 23(c)(5), Plaintiffs propose two subclasses, largely commensurate with Categories 1 and 2 

outlined in Paragraph 54 above: 
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Subclass 1:  Persons (including both MAVNI Selected Reservists who began their service 

in the DTP and MAVNI Regular Army soldiers who began their service in the DEP) subject 

to “uncharacterized” discharge actions for MSSR/MSSD reasons and who are (or should 

be) subject to the procedures in the October 26 Memo; 

Subclass 2:  DTP and DEP MAVNIs subject to “uncharacterized” discharge actions for 

other-than-MSSD reasons. 

382. Plaintiffs allege that the class, and each subclass, meets the requirements for class 

certification under Rule 23.   

383. Class action designation is warranted under the criteria set forth in Rule 23(a).    

384. The proposed class meets the numerosity requirement of Rule 23(a)(1) because the 

members of the class are so numerous that joinder of all members is impractical.    

385. Although the exact number of class members is unknown to Plaintiffs at this time 

as such information resides exclusively within the province of Defendants and must await 

Defendants’ disclosure/discovery, Defendants’ reporting in this action has identified 

approximately 2,000 total class members.  See Dkts. 127, at 2 & Dkt. 129, at 1 (reporting that 24 

former DEP and DTP MAVNIs received an uncharacterized discharge for non-MSSD reasons); 

Dkt. 122-1, at 2-3 & Dkt. 160, at 1 (reporting 886 DTP and DEP MAVNIs subject to 

uncharacterized discharge actions for non-MSSD reasons); June 8, 2020 Calixto and Nio Status 

Conf. Tr. at 5:9-10 (reporting approximately 1,100 class members subject to the October 26 Memo 

and “uncharacterized” discharge actions for MSSR/MSSD reasons). 

386. Defendants’ reporting identifies approximately 1,100 members for the first 

proposed sub-class and nearly 900 members for the second proposed subclass. 
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387. Defendants’ reported numbers are sufficient to demonstrate numerosity for the 

class as a whole and each proposed subclass. 

388. The proposed class satisfies the commonality requirement of Rule 23(a)(2) because 

there are questions of law and fact common to the class.  Among the questions of law and fact 

common to the class are whether the involuntary and summary “uncharacterized” discharge 

actions are contrary to law.    

389. The core complaint and commonality among each class member is due to the 

involuntary and without-appropriate-process nature of the “uncharacterized” discharge action by 

the Army.  If an “uncharacterized” discharge order or DD-214 is going to be treated as an Army 

certification of an “other than honorable” discharge, as currently is the case, each class member is 

entitled to much more process in advance of discharge than they are being provided.  In addition, 

Plaintiffs have proposed two subclasses.  As noted, the first subclass consists of MAVNIs who 

received an unfavorable MSSR and/or MSSD.  Those soldiers share the additional common 

characteristic that they are or should be subject to the procedures set forth in the October 26 Memo.  

The second subclass consists of persons who share the additional common characteristics that they 

purportedly received a discharge for a non-MSSD reason while in the DTP or DEP and, according 

to Defendants, will not be subject to the procedures set forth in the October 26 Memo. 

390. The proposed class and subclasses satisfy the typicality requirement of Rule 

23(a)(3) because the named Plaintiffs’ claims are typical of the claims of each of the class 

members.  Class members similarly are affected by Defendants’ wrongful conduct in violation of 

the Administrative Procedure Act, applicable Army regulations, DoD regulations, and the U.S. 

Constitution. 
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391. The named Plaintiffs will fairly and adequately protect the interests of the class (or 

subclasses) because their interests are identical to those of the other members of the classes.  Fair 

and adequate protection of the interests of the class will be ensured further because the named 

Plaintiffs are represented by competent legal counsel who are experienced in federal court 

litigation, including class action litigation, and have adequate resources and commitment to 

represent the class as a whole.  

392. Furthermore, if the named Plaintiffs (and members of the class) were to bring 

separate suits to address Defendants’ practices, actions, and inactions, Defendants may address the 

discharges of the named Plaintiffs but ignore the discharges and concerns of the remaining class 

members, thereby exacerbating Defendants’ violations of the law and applicable regulations.   

393. Resolving this matter as a class action would promote judicial economy by avoiding 

overburdening the Court with individual lawsuits brought by each of the hundreds of Army 

soldiers who were the victims of the discharge actions challenged herein.         

394. In addition to qualification for class treatment under Rule 23(b)(1)(a), this case 

qualifies for class action treatment under Rule 23(b)(2) because Plaintiffs seek injunctive and 

declaratory relief.  The relief is appropriate for the whole class as Defendants’ conduct applies 

generally to the class as a whole. 

CLAIMS FOR RELIEF 

Count I: Declaratory Judgment  

395. Plaintiffs re-allege paragraphs one through 394 as if fully set forth herein. 

396. 28 U.S.C. § 2201 authorizes a court, “[i]n a case of actual controversy within its 

jurisdiction . . . upon the filing of an appropriate pleading” to “declare the rights and other legal 

relations of any interested party seeking such declaration.”  
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397. Army and DoD regulations set forth specific procedures that must be followed 

before a final discharge decision is made.  Defendants failed to follow those procedures with 

respect to Plaintiffs, in contravention of the regulations and in violation of Plaintiffs’ due process 

rights.  Accordingly, Plaintiffs seek a declaratory judgment that the discharge actions taken with 

respect to Plaintiffs and the Class are unlawful.  

398. Army and DoD regulations set forth specific procedures that must be followed 

before the Army can issue an other than honorable discharge, such as providing the opportunity 

for a board of officers’ proceeding or a court martial proceeding.  Defendants failed to follow those 

procedures with respect to Plaintiffs.  Accordingly, Plaintiffs also seek a declaratory judgment that 

“uncharacterized” DD-214s (and equivalent discharge paperwork such as Form/Format 500) 

reflect that the discharge from service was not other than honorable. 

Count II: Injunctive Relief 

399. Plaintiffs re-allege paragraphs one through 398 as if fully set forth herein. 

400. Plaintiffs and the Class are subject to “uncharacterized” discharges, and their 

discharges are being treated as “other than honorable” discharges, which causes substantial and 

irreparable harm to them for which there is no adequate remedy at law.  Under the facts and 

circumstances of this case, the balance of the equities clearly favors Plaintiffs, and injunctive relief 

is in the public interest. 

401. Plaintiffs seek an injunction as follows:  Upon request, Defendants, through an 

authorized official, shall certify that the individual’s “uncharacterized” discharge is not an other 

than honorable discharge, including on Form N-426 for purposes of military naturalization under 

8 U.S.C. § 1439 and 8 U.S.C. § 1440.  
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402. In the alternative, if the declaratory and injunctive relief described above is not 

provided, Defendants unlawfully and improperly pursued “uncharacterized” discharge actions 

with respect to Plaintiffs and the Class without complying with applicable law concerning the 

provision of other than honorable discharges, including providing the soldier the opportunity to 

challenge such actions in a pre-discharge board of officers’ or court martial proceeding.   

403. Plaintiffs have been, and will continue to be, substantially and irreparably harmed 

by Defendants’ unlawful and improper actions, for which there is no adequate remedy at law.  

Under the facts and circumstances of this case, the balance of the equities clearly favors Plaintiffs, 

and injunctive relief is in the public interest. 

404. Plaintiffs seek an injunction as follows:  

 Defendants shall issue orders revoking, rescinding, and 
suspending any discharge actions against class members; 

 Defendants shall take all actions necessary to fully reinstate 
and restore class members to their pre-discharge action 
status in the Army; 

 To the extent that Defendants notified other military 
departments, DoD, or other federal agencies or components, 
including DHS and USCIS, of the discharge decisions, 
Defendants shall promptly notify such entities that the 
discharges are revoked and void for all purposes;  

 Defendants shall refrain from initiating or continuing any 
retaliatory action against class members;   

 Defendants shall not renew or commence new 
“uncharacterized” discharge actions against Plaintiffs or the 
Class except in accordance with applicable law and 
regulations governing the provision of other than honorable 
discharges.  

405. Defendants unlawfully and improperly pursued these discharge actions with respect 

to the Category 1 and 2 Plaintiffs and the members of both sub-classes without complying with 
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applicable law including, without limitation, Army Regulation 135-178, Army Regulation 380-67, 

DoDI 5200.02, DoD Manual 5200.02 (incorporated in DoDI 5200.02 by reference), and the U.S. 

Constitution.   

406. The Category 1 and 2 Plaintiffs and the members of both sub-classes have been, 

and will continue to be, substantially and irreparably harmed by Defendants’ unlawful and 

improper actions, for which there is no adequate remedy at law.  Under the facts and circumstances 

of this case, the balance of the equities clearly favors Plaintiffs, and injunctive relief is in the public 

interest. 

407. The Category 1 and 2 Plaintiffs seek an injunction as follows:  

 Defendants shall issue orders revoking, rescinding, and 
suspending any discharge actions against the sub-class 
members; 

 Defendants shall promptly respond to any sub-class member 
inquiry as to whether the Army will provide the member 
with the procedures outlined in the October 26 Memo or the 
ESP; 

 Defendants shall take all actions necessary to fully reinstate 
and restore any sub-class members to their pre-discharge 
action status in the Army; 

 To the extent that Defendants notified other military 
departments, DoD, or other federal agencies or components, 
including DHS and USCIS, of the discharge decisions, 
Defendants shall promptly notify such entities that the 
discharges are revoked and void for all purposes;  

 Defendants shall refrain from initiating or continuing any 
retaliatory action against sub-class members;   

 Defendants shall not renew or commence new discharge 
actions against the Category 1 or 2 Plaintiffs or the sub-
classes except in accordance with applicable law and 
regulations governing such discharges. 

o With respect to the Category 1 Plaintiffs and the first sub-
class, Defendants shall promptly and adequately implement 
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procedures such that Plaintiffs and sub-class members are no 
longer subjected to discharge treatment without adequate 
process. 

o With respect to the Category 2 Plaintiffs and the second sub-
class, Defendants, at a minimum, shall provide the 
equivalent of the notice procedures of Chapter 3 of AR 135-
178 in advance of any discharge on non-MSSD grounds.  
Where the grounds for discharge require additional process, 
such as the opportunity for counseling and/or rehabilitation, 
Defendants shall provide that process in accordance with the 
applicable law. 

Count III:  Administrative Procedure Act 

408. Plaintiffs re-allege paragraphs one through 407 as if fully set forth herein. 

409. 5 U.S.C. § 706(2) authorizes a court to hold unlawful and set aside final agency 

action found to be arbitrary, capricious, an abuse of discretion, or otherwise not in accordance with 

law, or without observance of procedure required by law. 

410. Defendants engaged in the challenged discharge actions against Plaintiffs without 

complying with applicable law including, without limitation, the requirements of Army Regulation 

135-178, Army Regulation 380-67, DoDI 5200.02, and DoD Manual 5200.02 (incorporated in 

DoDI 5200.02 by reference).  Defendants’ actions therefore are not in accordance with law and 

were undertaken without observance of procedure required by law.  Furthermore, Defendants’ 

actions were arbitrary and capricious because Defendants failed to comply with applicable Army 

and DoD regulations.   

411. Accordingly, the Category 1 and 2 Plaintiffs (and the sub-classes) seek an order 

holding unlawful and setting aside the challenged discharge actions pursuant to 5 U.S.C. § 706(2).  

The Category 3 Plaintiffs and the class seek this only as alternative relief if the declaratory and 

injunctive relief described above is not provided. 
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Count IV: Constitutional Violation – Procedural and Substantive Due Process 

412. Plaintiffs re-allege paragraphs one through 411 as if fully set forth herein. 

413. The challenged discharge actions deprived Plaintiffs of their constitutionally-

protected liberty and/or property interest, including with respect to their reputations, ability to 

pursue their chosen careers, and/or the timely and appropriate adjudication of their right to 

naturalization.  Defendants took these actions without providing Plaintiffs with the requisite notice 

and opportunity to be heard and other required process.     

414. Defendants’ discharge actions carry significant adverse consequences for soldiers, 

and the nature of their discharges – based on the notations on their discharge orders and the “other 

than honorable” treatment for veterans with “uncharacterized” discharges – are stigmatizing, as 

they impact their ability to pursue their military careers, their ability to obtain a civilian or non-

military government job, and their reputations.  Defendants’ conduct therefore violates the due 

process rights of Plaintiffs and the Class under the Fifth Amendment of the U.S. Constitution. 

415. Defendants’ conduct with respect to the decision-making and processing of 

Plaintiffs’ separation and discharge from the Army is arbitrary, contrary to DoD and the Army’s 

own guidance and regulations, and shocks the conscience.  As such, Defendants’ conduct also 

violates the substantive due process rights of Plaintiffs and the Class under the Fifth Amendment 

of the U.S. Constitution.  

416. The Category 1 and Category 2 Plaintiffs (and both sub-classes) request that the 

Court grant appropriate equitable relief on the foregoing basis.  The Category 3 Plaintiffs and the 

Class as a whole request this relief in the alternative, if the declaratory and injunctive relief 

described above is not provided. 
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Count V: Constitutional Violation – Equal Protection 

417. Plaintiffs re-allege paragraphs one through 416 as if fully set forth herein. 

418. Plaintiffs (as MAVNIs who received “uncharacterized” or “entry level separation” 

discharges without the required rights and process to which they are entitled) are being treated 

differently with respect to Defendants’ processing of their separation and discharges from the 

Army.  By treating these MAVNI soldiers differently than soldiers who did not enter through the 

MAVNI program, and failing to provide the notice, opportunity to be heard, counseling, 

rehabilitation, appeal, and/or other rights with respect to the separation/discharge process, 

Defendants unconstitutionally are discriminating against Plaintiffs (and the Class) based on their 

national origin in violation of their equal protection rights as guaranteed by the Due Process Clause 

of the Fifth Amendment of the U.S. Constitution.  

419. Upon information and belief, Plaintiffs (and the Class) are the only group of Army 

soldiers who have spent the majority of their service period in an “entry-level” status.  Plaintiffs 

are the only group of Army soldiers who are having their “uncharacterized” discharges treated as 

“other than honorable” discharges.  And, on information and belief, Plaintiffs are the only group 

of Army soldiers for whom the Army has given its recruiters “loss forgiveness” incentives related 

to “uncharacterized” discharge actions. 

420. In addition, Plaintiffs were treated differently with respect to Defendants’ supposed 

“criminal reporting requirements” by subjecting Plaintiffs (and the Class) to a re-review of their 

CI packets for the purpose of identifying potential criminal violations.  By treating these MAVNI 

soldiers differently than soldiers who did not enter through the MAVNI program and thus do not 

have their CI packets re-reviewed by JAG officers to identify potential criminal violations, 

Defendants unconstitutionally discriminated against Plaintiffs (and the Class) based on their 

Case 1:18-cv-01551-PLF   Document 205   Filed 08/24/21   Page 88 of 92



 

89 
 

national origin in violation of their equal protection rights as guaranteed by the Due Process Clause 

of the Fifth Amendment of the U.S. Constitution. 

421. Plaintiffs (and the Class) also are being treated differently with respect to their CI 

reviews, which has led to separation/discharge or will lead to separation/discharge under the 

October 26 Memo or the ESP process, by being classified as moderate security risks simply for 

being class members or proposed class members in lawsuits regarding the MAVNI program.  By 

treating these MAVNI soldiers differently than soldiers who did not enter through the MAVNI 

program (and thus are not, by definition, part of a class or proposed class of MAVNI soldiers in 

any lawsuit), Defendants unconstitutionally are discriminating against Plaintiffs (and the Class) 

based on their national origin in violation of their equal protection rights as guaranteed by the Due 

Process Clause of the Fifth Amendment of the U.S. Constitution. 

422. The Category 1 and Category 2 Plaintiffs (and both sub-classes) request that the 

Court grant appropriate equitable relief on the foregoing basis.  The Category 3 Plaintiffs and the 

Class as a whole request this relief in the alternative, if the declaratory and injunctive relief 

described above is not provided. 

Count VI: Constitutional Violation – First Amendment Retaliation 

423. Plaintiffs re-allege paragraphs one through 422 as if fully set forth herein. 

424. Plaintiffs engaged in protected conduct by exercising their rights to free speech and 

to petition the government through filing an amended complaint and motion for class certification 

in this lawsuit. 

425. Defendants then retaliated by instituting a policy to re-review the proposed class 

members’ CI screening packets to look for information on potential crimes and to then report those 

potential crimes to law enforcement for investigation and prosecution. 
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426. This re-review and referral for criminal prosecution was applied only to the 

proposed class members and would deter a person of ordinary firmness, especially a MAVNI 

whose immigration status, reputation, and livelihood may be adversely affected by any potential 

criminal prosecution, from speaking up again. 

427. The exercise of Plaintiffs’ constitutional rights to free speech and to petition the 

government in filing this lawsuit was the but-for cause of the adverse action taken against them by 

Defendants.  Defendants were subjectively motivated to take their retaliatory action against the 

proposed class because of the protected activity, as evidenced by Defendants’ own words in 

promulgating the policy:  “Why:  MAVNIs are currently suing the federal government claiming 

they were wrongfully discharged from the Army.”  In addition, this policy was disseminated within 

the period immediately after Plaintiffs filed their amended complaint and motion for class 

certification. 

428. The other retaliatory actions described above, including MAVNI arrests following 

discussions of their discharges, show the MAVNIs engaged in protected conduct by exercising 

their rights to free speech and show Defendants taking adverse action against them for exercising 

their rights. 

429. The Category 1 and Category 2 Plaintiffs (and both sub-classes) request that the 

Court grant appropriate equitable relief on the foregoing basis.  The Category 3 Plaintiffs and the 

Class as a whole request this relief in the alternative, if the declaratory and injunctive relief 

described above is not provided. 
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PRAYER FOR RELIEF 

Wherefore, Plaintiffs, on behalf of themselves and the Class and subclasses, respectfully 

requests that this Court:  

a. Assume jurisdiction over this action;  

b. Issue the declaratory judgment requested in Count I of this Complaint; 

c. Grant the injunctive relief requested in Count II of this Complaint; 

d. Grant the relief requested pursuant to the APA (Count III of this Complaint); 

e. Grant the relief requested pursuant to Count IV of this Complaint; 

f. Grant the relief requested pursuant to Count V of this Complaint; 

g. Grant the relief requested pursuant to Count VI of this Complaint; 

h. Award Plaintiffs reasonable costs and attorneys’ fees, including under the Equal 

Access to Justice Act; and 

i. Award such further relief as the Court deems just or appropriate. 

 
Dated: August 24, 2021 Respectfully submitted, 

/s/ Jennifer M. Wollenberg   
Jennifer M. Wollenberg (D.C. Bar No. 494895) 
Douglas W. Baruch (D.C. Bar No. 414354) 
Morgan, Lewis & Bockius LLP 
1111 Pennsylvania Avenue, NW 
Washington, DC 20004-2541 
Tel: 202.739.5313 
Fax: 202.739.3001 
Email: jennifer.wollenberg@morganlewis.com 
Email: douglas.baruch@morganlewis.com 
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Bernard J. Garbutt III (admitted pro hac vice) 
Morgan, Lewis & Bockius LLP 
101 Park Avenue 
New York, NY 10178-0060 
Tel: 212.309.6000 
Fax: 212.309.6001 
Email: bernard.garbutt@morganlewis.com 
 
Taylor C. Day (admitted pro hac vice) 
Megan A. Suehiro (admitted pro hac vice) 
Morgan, Lewis & Bockius LLP 
300 South Grand Avenue, Twenty-Second Floor 
Los Angeles, CA 90071-3132 
Tel: 213.612.2500 
Fax: 213.612.2501 
Email: taylor.day@morganlewis.com 
Email: megan.suehiro@morganlewis.com 
 
Counsel for Plaintiffs 
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