
 

 

UNITED STATES DISTRICT COURT 

FOR THE DISTRICT OF COLUMBIA 

____________________________________ 

      ) 

KUSUMA NIO, et al.,   ) 

      ) 

  Plaintiffs,   ) 

      ) 

 v.     ) Case No. 1:17-cv-00998-ESH-RMM 

      ) 

UNITED STATES DEPARTMENT ) 

OF HOMELAND SECURITY, et al., )  

      )  

  Defendants.   ) 

____________________________________) 

 

PLAINTIFFS’ NOTICE AND FILING OF  

DOCUMENTS IN COMPLIANCE WITH COURT INSTRUCTION 

 

 Plaintiffs, by and through undersigned counsel, respectfully submit this Notice and the 

attached documents in compliance with the Court’s instruction at the March 20, 2019 hearing 

and via a March 22, 2019 email. 

 Plaintiffs provide, as Attachment 1, the exhibit submitted during the March 20, 2019 

hearing, which is a February 2019 naturalization application denial letter for a Nio class member, 

showing application of USCIS’s policy of treating “uncharacterized” (or “entry-level”) military 

discharges as disqualifying for purposes of naturalization under 8 U.S.C. § 1440, even though the 

military treats such discharges as “under honorable conditions” discharges.  Although the 

identifying information for the class member is redacted in the attachment, Defendant USCIS is 

aware of the applicant’s identity and stated at the March 20, 2019 hearing that the only ground 

for this naturalization denial is USCIS’s treatment of the “uncharacterized” discharge. 

 Per the Court’s request, Plaintiffs are submitting materials mentioned during the March 

20, 2018 hearing concerning the following subjects: 
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 With respect to the notice-and-comment rulemaking and publication claims, 

Plaintiffs noted during the hearing that the DCII requirement is included in the 

publicly-available USCIS Policy Manual, but the requirements under the July 7 

Policy are not.  The USCIS Policy Manual at Volume 12 - Citizenship and 

Naturalization, Part I - Military Members and their Families, Chapter 6 - Required 

Background Checks includes the following language: 

USCIS conducts security and background checks on all 

applicants for naturalization. Members or former members of 

the U.S. armed forces applying for naturalization must comply 

with those requirements. This chapter provides information on 

specific background checks required of such applicants. This 

chapter also provides information on the ways service members 

may meet the fingerprint requirement for naturalization. 

 

A.  Defense Clearance Investigative Index (DCII) Query 

 

USCIS must conduct a Defense Clearance Investigative Index 

(DCII) query with the DOD as part of the background check 

process on any applicant with military service regardless of the 

section of law under which he or she is applying for 

naturalization. The DCII check is valid for 15 months from the 

initial response. The DCII check should show whether the 

applicant has any derogatory information in his or her military 

records.  

 

That Chapter makes no mention of the July 7 Policy or other “Required 

Background Checks” specific to military naturalization applicants.  Attached, as 

Attachment 2, is the complete Chapter 6 from the USCIS Policy Manual, which 

also can be accessed through the following link:  

https://www.uscis.gov/policymanual/HTML/PolicyManual-Volume12-PartI-

Chapter6.html. 

 

 The Court requested that Plaintiffs provide case law support for their assertion at 

the hearing that delays by USCIS are unreasonable and improper if the delay 
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leads to a denial of an immigration benefit on eligibility grounds that would not 

have existed absent the delay.  Plaintiffs have attached to this email four such 

cases and for the Court’s convenience have highlighted relevant passages within 

those decisions.  The citations to the four cases are provided below: 

o Attachment 3:  Sun Il Yoo v. INS, 534 F.2d 1325 (9th Cir. 1976)1  

 

o Attachment 4:  Przhebelskaya v. USCIS, 338 F. Supp. 2d 399 (E.D.N.Y. 

2004) 

 

o Attachment 5:  Harriott v. Ashcroft, 277 F. Supp. 2d 538 (E.D. Pa. 2003) 

 

o Attachment 6:  Yu v. Brown, 36 F. Supp. 2d 922 (D.N.M. 1999). 
 

As Attachment 7, Plaintiffs also provide case law authority for the related 

proposition that the government may not delay adjudication of an immigration 

benefit to see whether some future event may render the applicant ineligible: Sami 

Al Karim v. Holder, 2010 U.S. Dist. LEXIS 30030 (D. Co. Mar. 29, 2010). 

Also, for the Court’s convenience, Plaintiffs have attached (as Attachment 8) an excerpt 

of recent, sworn trial testimony in the Tiwari case by Stephanie Miller (DoD) in which she 

described the lack of correlation between the DoD adjudications and MAVNI naturalization 

decisions.  Plaintiffs referenced this testimony during the March 20, 2019 hearing when 

emphasizing that DoD acknowledges and has told USCIS that DoD’s threshold for determining 

if a solder will be able to continue serving in the military is very high and that DoD’s 

                                                 
1   Note that in Jaa v. INS, 779 F.2d 569 (9th Cir. 1986), the court stated that, for purposes of 

estoppel against the government, misconduct can no longer be inferred from mere unexplained 

delay.  However, the court further stated that the decision in Sun Il Yoo likely was based on the 

court’s suspicion that the government had engaged in deliberate delay. 
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adjudications may not be relevant to a soldier’s eligibility for naturalization.2  In addition, at the 

March 20, 2019 hearing, the Court presented a hypothetical concerning a MAVNI 

soldier/naturalization applicant whose uncle serves in a foreign military, and the Court raised the 

question of the relevance to USCIS of DoDCAF’s MSSR decision and any mitigation on the 

military side under those hypothetical facts.  Ms. Miller volunteered a very similar hypothetical 

in her testimony: 

When we screen someone for the purpose of suitability and 

security, we’re screening at a fairly high threshold.  So an 

individual who may have a known or unknown relative that works 

for a foreign defense department or foreign intelligence agency, the 

individual themselves may have no malicious intent towards the 

United States or to the government; but we cannot mitigate the fact 

that they have a direct relative working for a foreign intelligence 

agency.  So, therefore, the individual may not be suitable to hold a 

national security position [i.e., to continue his/her service as a 

soldier as all military positions are considered national security 

positions].  

  

But ultimately that may not mean that the individual is not suitable 

to ultimately become a United States citizen.  And we have tried 

very hard to make that distinguishing factor with our colleagues at 

Department of Homeland Security and USCIS.  So they may not 

be able to serve [or continue serving] in the military, but that may 

not bear on [USCIS’s] final determination as to whether that 

individual should be naturalized. 

                                                 
2   Plaintiffs referenced Ms. Miller’s testimony from the Tiwari case a number of times in their 

summary judgment briefing along with support for the Court’s ability to take judicial notice of 

such testimony.  
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Dated: March 24, 2019    Respectfully submitted, 

    /s/ Douglas W. Baruch  

Douglas W. Baruch (D.C. Bar No. 414354) 

Jennifer M. Wollenberg (D.C. Bar No. 494895) 

Kayla Stachniak Kaplan (D.C. Bar No. 996635) 

Neaha P. Raol (D.C. Bar No. 1005816) 

Katherine L. St. Romain (D.C. Bar No. 1035008) 

Fried, Frank, Harris, Shriver & Jacobson LLP 

801 17th Street, NW 

Washington, D.C. 20006 

Telephone: (202) 639-7000 

Facsimile: (202) 639-7003 

Email: douglas.baruch@friedfrank.com  

Email: jennifer.wollenberg@friedfrank.com  

 

Counsel for Plaintiffs and the Certified Class 
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Attachment 2 
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USCIS Policy Manual
Current as of February 12, 2019

Volume 12 - Citizenship & Naturalization
Part I - Military Members and their Families

Chapter 6 - Required Background Checks

USCIS conducts security and background checks on all applicants for naturalization. Members or former members of the U.S. armed forces applying for naturalization must comply with those requirements. This chapter
provides information on specific background checks required of such applicants. This chapter also provides information on the ways service members may meet the fingerprint requirement for naturalization.

A. Defense Clearance Investigative Index (DCII) Query

USCIS must conduct a Defense Clearance Investigative Index (DCII) query with the DOD as part of the background check process on any applicant with military service regardless of the section of law under which he or
she is applying for naturalization. The DCII check is valid for 15 months from the initial response. The DCII check should show whether the applicant has any derogatory information in his or her military records. [1]

B. Fingerprint Requirement and the Kendell Frederick Citizenship Assistance Act

USCIS must collect fingerprint records as part of the background check process on most applicants for naturalization. The Kendell Frederick Citizenship Assistance Act (KFCAA) mandates USCIS to use enlistment
fingerprints or previously submitted USCIS fingerprints to satisfy the fingerprint requirement for service members unless a more efficient method is available.

If DHS determines that new biometrics would “result in more timely and effective adjudication of the individual’s naturalization application,” DHS must inform the applicant of this determination and provide the
applicant with information on how to submit fingerprints. [2]

C. Ways Service Members may Meet Fingerprint Requirement

The table below provides the ways in which a service member may meet the fingerprint requirement for naturalization on the basis of military service. [3] Such applicants may meet the requirement through any of the
following ways provided in the table. These procedures aim at USCIS compliance with the KFCAA.

Ways Service Members may Meet Fingerprint Requirement for
Naturalization

• The service member may appear at any stateside USCIS Application Support
Center (ASC) for fingerprint capture with or without an appointment

• The service member may have his or her fingerprints taken by USCIS personnel at
select military installations in the United States via mobile fingerprinting
equipment

• USCIS may re-submit the service member’s fingerprints for up-to-date records if
such records are on file with USCIS

• USCIS may acquire and use the service member’s fingerprints taken at the time of
enlistment into the military (“OPM fingerprints”)

• The service member may have his or her fingerprints taken using the FD-258
fingerprint cards at a U.S. military installation (or U.S. embassy or consulate if
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overseas)

• USCIS will accept FD-258 fingerprint cards or comparable DOD fingerprint cards
from domestic or overseas military installations (However, fingerprints captured
electronically, either at an ASC or through a mobile fingerprinting unit, remain the
more advantageous method for both the applicant and USCIS)

USCIS will consider an applicant’s naturalization application to be abandoned and will deny the application for failure to appear for biometrics capture (fingerprinting) [4] if all of the following conditions are true:

• The NSC is unable to locate the applicant or three days have elapsed from the last day of the time period allotted for the applicant to appear for fingerprinting (as stated on the second ASC appointment notice);

• The applicant is stationed stateside (and is otherwise able to report to an ASC) and has not submitted FD-258 fingerprint cards;

• The applicant has not fulfilled the fingerprint requirement; and

• USCIS has determined that the enlistment fingerprints are unavailable or are unclassifiable.

Any subsequent correspondence from an affected applicant whose application was denied for failure to appear for fingerprinting within one year is considered a Service motion to reopen. [5] USCIS grants the motion and
continues with the processing of the naturalization application. USCIS does not deny an application for abandonment for failure to provide fingerprints if USCIS has evidence that the applicant is deployed inside the
United States or overseas and is unable to be fingerprinted.

Footnotes

1.
Previously, a military applicant was required to submit Form G-325B, Biographic Information, which USCIS used to initiate the DCII query. USCIS determined, however, that the information collected on Form N-400 is sufficient to perform the queries and
deemed Form G-325B obsolete. As of February 18, 2010, Form G-325B is no longer required for any pending naturalization application.

 

2.
See the Kendell Frederick Citizenship Assistance Act of 2008, Pub. L. 110-251 , 122 Stat. 2319.

 

3.
See INA 328 or INA 329. See 8 CFR 335.2(b).

 

4.
See 8 CFR 103.2(b)(13)(ii).

 

5.
See 8 CFR 103.5(a)(5).

 

Appendices
Legislation Assisting Military Members and their Families Obtain Immigration Benefits

Appendix: Legislation Assisting Military Members and their Families Obtain Immigration Benefits

The table below provides some of the major legislative amendments that have aimed at assisting qualified military personnel and their eligible family members to become U.S. citizens or to acquire other immigration
benefits, or both.
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Major Legislative Amendments Assisting Military Members and their Eligible Relatives to Become U.S. Citizens or to Acquire Other
Immigration Benefits

Act of May 9, 1918 (40 Stat. 512)

- Accorded World War I servicemen certain exemptions from the then existing naturalization requirements

- First statute to provide for overseas processing; however, petitions that were filed and not acted upon by the courts were declared invalid before May 25, 1932 [1]

Modifications of 1918 Act [2]

- Under certain circumstances resident aliens who had departed from the United States and had served honorable in the military or naval forces of an allied country
during World War I were granted special naturalization

Second War Powers Act of March 27, 1942 (amending Nationality Act of 1940)

- Provided for the expeditious naturalization of members of the U.S. armed forces serving in the United States and abroad

- Provided for the naturalization of non-citizens serving during the war; the law permitted naturalization of those who did not meet requirements

- Section 702, authorized the actual naturalization of World War II servicemen outside the United States

- First time the Service had administrative authority to conduct naturalizations

Legislation of December 7, 1942 (amending Nationality Act of 1940)

- Addition of section 323a

- Granted special naturalization privileges to World War I veterans

- Embraced persons who served with the United States military or naval forces at any time after April 20, 1898, and before July 5, 1902 (Spanish-American War), as
well as persons who served on the Mexican border between June 1916 and April 1917 as members of the Regular Army or National Guard (expired December 8,
1943)

Act of June 1, 1948; Immigration and Nationality Act

- Added section 324A to the Act of October 14, 1940 (Nationality Act of 1940)

- Revised, modified, and made permanent the earlier provisions for the expeditious naturalization of persons who served honorably in the United States armed forces
during either World War I or II

Lodge Act, June 30, 1950 (64 Stat. 316)

- Was periodically extended during the 1950s, finally expiring on July 1, 1959

- The Act authorized naturalization under INA 329 of an alien who enlisted or reenlisted overseas under the terms of the Act; subsequently entered the United States,
American Samoa, Swains Island, or the Canal Zone pursuant to military orders; completed five years of service; and was honorably discharged

Korean Hostilities; Act of June 30, 1953 (Pub. L. 86)

- Provided for the expeditious judicial naturalization of aliens, upon completion of at least 90 days' active and honorable service in the United States Armed Forces
during a specified period (June 25, 1950 - July 1, 1955) extending beyond the termination date of the Korean conflict

- Under the statute, all petitions had to be filed before January 1, 1956
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Vietnam Hostilities Act of October 24, 1968 (82 Stat. 1343)

- Including Vietnam Hostilities to add as qualifying, service during a period beginning February 28, 1961, and ending on the termination fixed by the President

- By Executive Order 12081, September 18, 1978, the President terminated the period of Vietnam hostilities as of October 15, 1978

- Allowed the designation by executive order such periods when the armed forces of the United States are engaged in armed conflict with a hostile foreign force

Grenada 15 Executive Order 12582 (February 2, 1987) [3]

- Although President Reagan designated the Grenada campaign as a period of hostilities, a federal court invalidated it entirely because, in contravention of statutory
guidelines for such designations, the executive order attempted to limit the expedited naturalization benefit to persons who served in certain geographic areas and
the record showed that the President would not have designated the campaign as a period of hostilities without the geographic limitations

Naturalization of Natives of the Philippines (WWII Service), Sec. 405 of Pub. L. 101-649

- Addressed by Congress in 1990 by amending INA 329 (IMMACT90)

- Such veterans were exempted from the requirement of having been admitted to lawful permanent residence to the United States or having enlisted or reenlisted in
the United States

- Subsequent amendments enabled naturalization processing to be conducted in the Philippines

- Only applied to applications filed by February 2, 1995

Hmong Veterans’ Naturalization Act of 2000

- For Hmong guerilla units that aided the U.S. military during the Vietnam War era

- Provided an exemption from the English language requirement and special consideration for civics testing for Laotian refugees who supported the U.S. armed forces
as members of guerrilla or irregular forces in Laos during the Vietnam War period of hostilities

- Only applied to naturalization applications filed by a veteran or spouse, within three years after May 26, 2000, or by a veteran’s widow within three years after
November 1, 2000

National Defense Authorization Act for Fiscal Year 2004 (Pub. L. 108-136)

- Pub. L. 108-136 was enacted on November 24 ,2003 and amended certain military-related immigration provisions of the INA, to include:

- Reduced the required period of military service from three years to one year under INA 328

- Exempted all fees from naturalization applications filed under INA 328 and 329 by eligible service members and certain veterans

- Added provision that citizenship obtained through INA 328 and 329 may be revoked if the person is separated from the U.S. armed forces under other than
honorable conditions before the person has served for a period or periods aggregating five years

- Added under 8 U.S.C. 1443a that DHS must ensure that any filings, interviews, oath ceremonies, or other proceedings relating to naturalization of service members
and certain military family members are available abroad through U.S. embassies, consulates, and U.S. military installations overseas as practical

- Extended benefits under INA 329(a) to those who serve or served as a member of the Selected Reserve of the Ready Reserve

- Extended certain immigration benefits to surviving spouses, children and parents of U.S. citizen service members (including those granted citizenship posthumously
under INA 329A) [4]
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National Defense Authorization Act for Fiscal Year 2008 (Pub. L. 110-181)

- Pub. L. 110-181 was enacted on January 28, 2008 and amended certain military-related immigration provisions of the INA focused on qualifying spouses or
children of members of the U.S. armed forces, to include:

- Added INA 284(b) to make clear that the lawful permanent resident status of a service member’s spouse or child is not jeopardized because the spouse or child
resided abroad, as authorized by official orders, with the service member. This provision clarifies that USCIS must not treat such absences as abandonment or
relinquishment of the spouse or child’s lawful permanent resident (LPR) status [5]

- Added INA 319(e) to allow the LPR spouse of a service member to count any qualifying time spent abroad on official orders as continuous residence and physical
presence in the United States. Also permits the spouse to complete the naturalization process overseas

- Added INA 322(d) to allow the U.S. citizen parent and service member of a child filing for naturalization to count time abroad under military orders as physical
presence in the United States. Also permits the child to complete the naturalization process overseas

Kendell Frederick Citizenship Assistance Act (KFCAA) (Pub. L. 110-251)

- The KFCAA was enacted on June 26, 2008

- Requires DHS to use the fingerprints provided by an individual at the time the individual enlisted in the U.S. armed forces (referred to as “OPM” or “enlistment”
fingerprints) or fingerprints the applicant previously submitted to USCIS for another application to satisfy the fingerprint requirement

- If DHS determines that new biometrics would result in more timely and effective adjudication of the individual’s naturalization application, DHS must inform the
applicant of this determination and provide the applicant with information on how to submit fingerprints

- Requires USCIS to adjudicate applications for naturalization filed by active-duty members of the U.S. armed forces serving abroad within 180 days of the receipt of
responses to all background checks

Military Personnel Citizenship Processing Act (MPCPA) (Pub. L. 110-382)

- The MPCPA was enacted on October 9, 2008

- Requires USCIS to complete applications for naturalization filed by service members (and certain spouses) within six months of receipt or notify the applicant of the
delay

- Six-month notification letters must include the reason for delay and an estimated adjudication date

Footnotes

1 [^]

See Application of Campbell, 5 F.2d 247 (E.D. Wash. 1925). See Op. Sol. of Labor, Jan, 1926, CO file 79/9.

2 [^]

See Acts of July 19 and November 6, 1919, May 26, 1926, March 4, 1929, May 25, 1932, June 24, 1935, August 23, 1937, June 21, 1939, December 7, 1942.

3 [^]

See Executive Order 12582, signed on February 2, 1987 (52 FR 3395, February 4, 1987). In consideration of Matter of Reyes, 910 F. 2d 611 (9th Cir. 1990), Executive Order 12582 was revoked by Executive Order 12913, effective February 2, 1987, (59 FR 23115,
May 4, 1994).

4 [^]

See Sec. 1703 of PL 108-136.

5 [^]
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See Sec. 673 of PL 110-181.

Updates

POLICY ALERT – Comprehensive Citizenship and Naturalization Policy Guidance

January 07, 2013

 USCIS is issuing updated and comprehensive citizenship and naturalization policy guidance in the new USCIS Policy Manual.
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Sun Il Yoo v. Immigration & Naturalization Service

United States Court of Appeals for the Ninth Circuit

February 2, 1976 

No. 74-2716

Reporter

534 F.2d 1325 *; 1976 U.S. App. LEXIS 13048 **

SUN IL YOO, Petitioner, v. IMMIGRATION & 

NATURALIZATION SERVICE, Respondent

Subsequent History:  [**1]  Rehearing and Rehearing En 

Banc denied June 19, 1976.  

Prior History: On Petition to Review a Decision of the 

United States Immigration & Naturalization Service 

Disposition:  Reversed and remanded.  

Counsel: Ruth Shamir, Bert Greenberg, Attys., Beverly Hills, 

California, for Petitioner. 

William D. Keller, U.S. Attorney, Los Angeles, California, 

for Respondent.  

Judges: Ely and Wright, Circuit Judges, and East, * District 

Judge. Wright, Circuit Judge, dissenting. 

Opinion by: ELY 

Opinion

 [*1326]  ELY, Circuit Judge: 

This is a Petition for Review which seeks to reverse the 

decision of the Board of Immigration Appeals denying 

petitioner's application for an adjustment of status and 

ordering him deported. For the reasons stated herein, we have 

concluded that the Petition is well taken. 

Petitioner entered this country as a non-immigrant student in 

June, 1968. In October, 1969, a visa petition was filed in his 

behalf by Mil-Fast, Inc., seeking his classification as a sixth-

preference immigrant by virtue of his occupation as a 

machinist. Because that occupation was then listed by the 

Labor [**2]  Department as pre-certified under Schedule C of 

29 CFR § 60, Yoo could have  [*1327]  obtained visa 

*  Honorable William G. East, Senior United States District Judge, 

Eugene, Oregon, sitting by designation.

preference without showing that he had a specific job offer. 

Under Immigration and Naturalization (INS) regulations, 1

any alien whose occupation and potential employment area 

were covered by Schedule C would be considered by the INS 

as having obtained the labor certification required by 8 U.S.C. 

§ 1182(a)(14). Yoo qualified on both counts and thus was 

entitled to be certified by the INS once it found that he met 

the requirements. 

 [**3]  In his application, Yoo stated that he had been 

employed by the Seoul Electric and Motors Manufacturing 

Company as a machinist. When the INS investigated this 

claim, its agents were told by a representative of the company, 

Mr. Sung Ho Kim, that Yoo had never been employed there. 

This information was included in an INS report dated 

February 27, 1970. On March 23, 1970, petitioner's counsel 

wrote the Service, reporting that the Service had received 

inaccurate information. Enclosed with the letter was a 

statement by Mr. Jong Hwan Kim, the former representative 

of the company, to the effect that Yoo had been employed by 

Seoul Electric during the periods stated in his application, a 

fact that was unknown to the original representative who had 

been contacted by American consular officials. 

1 

An alien whose occupation is currently listed in Schedule C -- 

Precertification List will be considered as having obtained a 

certification under Section 212 (a)(14) [8 U.S.C. § 1182(a)(14)] 

of the Act upon determination by the district director that the 

alien is qualified for and will be engaged in such occupation 

and that the alien will not reside in an area excluded from 

precertification by the Secretary of Labor.

8 CFR § 204.1(d)(2) (1970). The point of this regulation was 

presumably to eliminate the need for individualized Labor 

Department investigation of whether the employment of the alien 

would adversely affect American workers in cases wherein such 

determinations had been made for a series of occupational 

categories. The Service's job, therefore, was merely to check on the 

applicant's bona fides in terms of past qualifications and future plans 

to ensure that these qualifications and plans conformed to the statute 

and regulations. It was precisely this task that the Service needlessly 

and inexcusably delayed in petitioner's case.
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application. 

The majority, in fact, recognizes that the INS was entitled to 

"adequate time" to make a reasoned determination. Further 

investigation was undoubtedly warranted. The initial 

investigation of the alleged Korean employment required 

more than four months. After receiving contradictory reports 

on that matter, an investigation of equal or even longer 

duration would not have been unreasonable. While the record 

does not tell us whether, in fact, such an investigation was 

undertaken, I am reluctant to conclude, as does the majority, 

that the absence [**14]  of evidence on this point requires or 

justifies an estoppel against the INS. 

In conjunction with the possibility of a reasonable explanation 

for the time consumed in processing petitioner's application, I 

note that there was no motivation for delay on the part of the 

service. Any inference of bad faith by it is unwarranted. 

The Schedule C under which petitioner's application had been 

filed was withdrawn in February 1970 before any delay had 

occurred. Thus, the INS would have been justified in 

employing the reasoning which it finally adopted in 

September 1971 as early as February 1970. The INS need not 

have employed delay in processing petitioner's application in 

order to avoid granting approval if that were its purpose. 3

 [**15]  The majority holds that a ten-month delay in 

processing petitioner's application constitutes "affirmative 

misconduct" so serious as to estop the government despite the 

availability of a plausible explanation for the delay and the 

absence of bad faith by the INS. I cannot reconcile such a 

holding with recent precedent. 

In Santiago, supra, we said that for estoppel to operate, the 

acts or omissions of the INS had to be more blameworthy 

than those in INS v. Hibi, 414 U.S. 5, 94 S. Ct. 19, 38 L. Ed. 

2d 7 (1973). The dissent of Justice Douglas in Hibi

characterized the conduct of the government as a "deliberate -

- and successful -- effort on the part of the agents of the 

Executive Branch to frustrate the congressional purpose and 

to deny substantive rights . . . ." Id. at 11. In this court's earlier 

opinion in that case, we too noted that the government's 

conduct was "in derogation of [its] duty." INS v. Hibi, 475 

F.2d 7, 11 (9th Cir. 1973). Despite this type of conduct on the 

3 The fact that the February 1970 suspension of the Schedule C was 

later found to be illegal and its effective date advanced by more than 

a year, Lewis-Mota v. Secretary of Labor, 469 F.2d 478 (2d Cir. 

1972), does not alter this reasoning. That decision occurred after the 

delay in this case. It is unlikely that the INS anticipated the ruling of 

the Second Circuit and therefore delayed petitioner's application 

until after the suspension could legally take effect.

part of the government, the Supreme Court refused to apply 

an estoppel against the government. 

Weighing the blameworthiness as we [**16]  must pursuant 

to Santiago, supra, I cannot find that the conduct in this case 

was of a more serious nature than in Hibi.  Even if the reasons 

I have suggested for the delay are not accepted, the most that 

can be said is that petitioner's application was negligently 

handled. No allegation was made, nor is there any evidence, 

that the delay was deliberate as was the case in Hibi. 

Moreover, while the majority can distinguish the facts of 

Santiago on the basis that there the petitioners were not 

entitled to entry into the United States at the time they sought 

to do so, Hibi cannot be distinguished. The majority states 

petitioner had an "absolute right" to a labor certification when 

he applied. But the petitioner in Hibi was denied an 

analogous, "absolute right," the opportunity to claim 

citizenship. Nor is the result of the government's conduct in 

Hibi less serious than in the present case. The loss of the 

opportunity to claim citizenship is at least as important as the 

opportunity to gain a labor certificate. 

This court's recent en banc treatment of the applicability of 

estoppel in immigration cases cannot be ignored. Having 

recognized  [**17]  INS v. Hibi, supra, as a bench-mark 

against which all claims must be tested, we  [*1331]  must do 

so. In the absence of conduct more blameworthy than there 

described, we are foreclosed from granting the relief sought 

by this petitioner.  

End of Document
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Section 203(c) of the Immigration and Naturalization Act 

("INA"), is commonly known as the diversity visa [**3]  

lottery ("DV Lottery"). 8 U.S.C. § 1153(c). Spouses and 

minor children of lottery winners are entitled to submit 

derivative applications for diversity visas. 8 U.S.C. § 1153(d). 

A derivative application will not be granted unless the 

primary application is granted. See Decl. of John Isoldi, 

Temporary Supervisory District Adjudications Officer, United 

States Customs and Immigration Services ("Isoldi Decl.") P 6.

 [**4]  Winning the lottery, however, does not guarantee the 

issuance of a visa and corresponding adjustment of status, 

even if the applicant is fully qualified and completes all 

application requirements. A maximum of 55,000 diversity 

visas are issued annually, 5,000 of which are reserved for use 

pursuant to the Nicaraguan and Central American Relief Act, 

Pub. L.No. 105-100, 111 Stat. 2193 (1997), leaving 50,000 

diversity visas available to the general applicant pool. See 8 

U.S.C. §§ 1151(a)(3), 1151(e), 1153(c)(1). Thus, there are 

typically twice as many lottery winners as there are diversity 

visas available in a given year. For this reason, one court has 

likened the DV Lottery to the Publishers Clearinghouse 

Sweepstakes, in that participants receive large envelopes 

"announcing in huge letters that the person is ALREADY A 

WINNER, but containing a disclaimer buried in the middle of 

the packet that explains that the only thing that has been won 

is a chance at the big prize."  Ahmed v. Dep't of Homeland 

Security, 328 F.3d 383, 384 (7th Cir. 2003) (emphasis in 

original).

Although the Department of State administers the DV Lottery 

generally, the United [**5]  States Citizenship and 

Immigration Services (the "Agency"), "successor to the 

Immigration and Naturalization Service ("INS"), 3 is 

responsible for adjudicating the diversity visa applications of 

applicants who reside in the United States at the time of their 

selection. To obtain a diversity visa, a lottery winner residing 

in the United States must complete a rigorous application 

process and receive approval from the Agency by the end of 

the fiscal year in which the lottery is held. The application 

process requires the completion of numerous forms, the 

submission of fingerprints, an interview, and background 

checks by both the Federal Bureau of Investigation ("FBI") 

and the Central Intelligence Agency ("CIA"). If a visa is not 

3 On March 1, 2003, the INS was abolished and its functions were 

transferred to the Department of Homeland Security. See Homeland 

Security Act of 2002, Pub. L. No. 107-296, 116 Stat. 2135. The 

Bureau of Citizenship and Immigration Services ("BCIS") took over 

the service and benefit functions of the INS. This agency was later 

renamed the United States Citizenship and Immigration Services 

("USCIS"). All three of these entities will be referred to, 

interchangeably, as the "Agency" throughout this opinion.

granted by midnight on the last day of the relevant fiscal year, 

the applicant's lottery ticket  [*402]  expires. 8 U.S.C. § 

1154(a)(1)(G)(ii)(II); 22 C.F.R. §§ 42.33(a)(1), (d), (f).

 [**6]  The Underlying Mandamus Action

Marianna Przhebelskaya ("Marianna") was selected as a DV 

Lottery winner in fiscal year 2003, spanning October 1, 2002 

to September 30, 2003. On April 14, 2003, Marianna 

submitted an application to the Agency for the issuance of a 

diversity visa and an adjustment of status to that of lawful 

permanent resident. Vladimyr Przhebelskaya ("Vladimyr"), 

her husband, and Yevgenia Przhebelskaya ("Yevgenia"), her 

daughter, filed derivative applications on the same day. On 

April 24, 2003, the Agency denied Marianna's application 

and, on May 8, 2003, it denied her motion for reconsideration. 

As a result, the derivative applications of Vladimyr and 

Yevgenia were also denied.

After plaintiffs commenced an action for mandamus relief in 

this court on July 8, 2003, the Agency voluntarily reopened 

their cases. By September 24, 2003, however, six days before 

the end of the fiscal year, the Agency still had not adjudicated 

the applications because the FBI had failed to complete 

Marianna's background check. The applications were 

otherwise complete and Marianna's background check was the 

sole issue that prevented them from being granted. Following 

a conference,  [**7]  this court issued an Order on September 

24, 2003 compelling defendants to "complete adjudication of 

plaintiffs' application for status adjustment immediately and, 

in any event, no later than September 30, 2003."

Following nearly six weeks of inaction, the FBI was able to 

complete Marianna's background check within forty-eight 

hours. Marianna cleared the background check on the 

morning of Friday, September 26, 2003. On the same day, 

seemingly unaware of the Agency's representations to the 

court that the only open issue concerning plaintiffs' 

applications had been the FBI background check of Marianna, 

the Temporary Supervisory District Adjudications Officer 

(the "Supervisor"), who was the Agency official responsible 

for plaintiffs' applications, "examined plaintiffs' 

administrative files to determine whether they included all of 

the required elements for adjustment of status. During [his] 

initial examination on this day, [he] observed that Marianna's 

file did not include the required proof of a successfully 

completed background investigation by the [FBI]." Isoldi 

Decl. P 5. The Supervisor did not obtain "sufficient proof that 

the FBI background check was complete until "late in [**8]  

the day on Friday." Isoldi Decl. PP 5, 7. At that time, the 

Supervisor concluded that plaintiffs' applications should be 

granted, but did not complete the paperwork necessary to 

adjudicate and grant them. Rather, he set the applications 
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Opinion by: BRUCE W. KAUFFMAN

Opinion

 [*540] MEMORANDUM AND ORDER

Kauffman, J.

Petitioners Ryan Harriott ("Ryan") and Sariel Harriott 1 ("Ms. 

Harriott") initiated the above-captioned action against 

Respondents John Ashcroft, Attorney General of the United 

States, Charles Zemski, Acting District Director of the 

Philadelphia Office of the Immigration and Naturalization 

Service ("INS"), and Robert Wieman, Director of the 

Administrative Appeals Unit of the INS, by filing [**2]  a 

Complaint for Declaratory Judgment and a Petition for Writ 

of Mandamus. The Court subsequently granted Petitioners 

leave to amend the Complaint to include a claim for habeas 

1 Sariel Harriott is Ryan's natural aunt and adoptive mother.

corpus relief pursuant to 28 U.S.C. § 2241. Now before the 

Court are Respondents' Motion to Dismiss and Petitioners' 

Motion for Judgment on the Pleadings. The Court has given 

notice to the parties that, pursuant to Federal Rule of Civil 

Procedure 12, these Motions will be treated as cross-motions 

for summary judgment under Federal Rule of Civil Procedure 

56. (See Order dated May 13, 2003.) 2 For the following 

reasons, the Court will deny Respondents' Motion and grant 

Petitioners' Motion. Accordingly, the Court will order 

Respondents to approve the Application for Derivative 

Citizenship nunc pro tunc.  [*541]  The Court will also award 

Petitioners attorney's fees and costs pursuant to the Equal 

Access to Justice Act.

 [**3]  I. Background

The pertinent facts are not disputed. Ryan was born in 

Jamaica on May 18, 1980 and entered the United States on a 

valid non-immigrant visitor's visa on July 15, 1992, when he 

was twelve years old. Soon after, Ms. Harriott took him into 

her home because he had been abandoned by his natural 

parents. On May 10, 1996, Ms. Harriott legally adopted Ryan 

who was then fifteen years old. On March 20, 1997, Ms. 

Harriott became a naturalized citizen and two months later, on 

May 23, 1997, she applied for a Certificate of Naturalization 

for Ryan pursuant to the Immigration and Naturalization Act 

2 Fed. R. Civ. P. 12 provides in relevant part:

(b) … If, on a motion asserting the defense numbered (6) to 

dismiss for failure of the pleading to state a claim upon which 

relief can be granted, matters outside the pleading are presented 

to and not excluded by the court, the motion shall be treated as 

one for summary judgment and disposed of as provided in Rule 

56, and all parties shall be given reasonable opportunity to 

present all material made pertinent to such a motion by Rule 

56.

(c) … If, on a motion for judgment on the pleadings, matters 

outside the pleadings are presented to and not excluded by the 

court, the motion shall be treated as one for summary judgment 

and disposed of as provided in Rule 56, and all parties shall be 

given reasonable opportunity to present all material made 

pertinent to such a motion by Rule 56.

Fed. R. Civ. P. 12.
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2241. Respondents filed their Response to Petitioners' Motion 

and the claim for habeas corpus relief on March 27, 2003. On 

April 15, 2003, the Court heard oral argument on the pending 

Motions. Following the oral argument, the parties submitted 

supplemental memoranda, Petitioners filed a Petition for 

Attorney's Fees under the Equal Access to Justice Act, and 

Respondents filed a Brief in Opposition to the Fee Petition.

II. Legal Standard

In deciding a motion for summary judgment pursuant to Fed. 

R. Civ. P. 56, "the test is whether there is a genuine issue of 

material [**8]  fact and, if not, whether the moving party is 

entitled to judgment as a matter of law." Medical Protective 

Co. v. Watkins, 198 F.3d 100, 103 (3d Cir. 1999) (quoting 

Armbruster v. Unisys Corp., 32 F.3d 768, 777 (3d Cir. 1994)). 

"Summary judgment will not lie if the dispute about a 

material fact is 'genuine,' that is, if the evidence is such that a 

reasonable jury could return a verdict for the nonmoving 

party." Anderson v. Liberty Lobby, Inc., 477 U.S. 242, 250, 91 

L. Ed. 2d 202, 106 S. Ct. 2505 (1986). The standards by 

which a court decides a summary judgment motion do not 

change when the parties file cross-motions. Southeastern 

Pennsylvania Transp. Auth. v. Pennsylvania Pub. Utility 

Comm'n, 826 F. Supp. 1506, 1512 (E.D. Pa. 1993), aff'd, 27 

F.3d 558 (3d Cir. 1994). The Court must consider the motions 

independently, Williams v. Philadelphia Hous. Auth., 834 F. 

Supp. 794, 797 (E.D. Pa. 1993), aff'd, 27 F.3d 560 (3d Cir. 

1994), and examine the evidence in each motion in the light 

most favorable to the party opposing the motion. Matsushita 

Elec. Indus. Co. v. Zenith Radio Corp., 475 U.S. 574, 587, 89 

L. Ed. 2d 538, 106 S. Ct. 1348 (1986). [**9]  

III. Analysis

A. Equitable Estoppel

The gravamen of Petitioners' Amended Complaint and 

Petition is that  [*543]  Respondents' actions in denying the 

Application for Derivative Citizenship were contrary to the 

express provisions of 8 U.S.C. § 1433(a) requiring them to 

perform the ministerial duty of acknowledging Ryan's 

citizenship. Petitioners advance several arguments in support 

of this claim, the most persuasive of which is that 

Respondents should be estopped from denying Ryan's 

citizenship because it was their own unreasonable delay and 

failure to expedite the Application, in contravention of 

applicable administrative guidelines, that caused Ryan to 

reach the age of eighteen before naturalization was 

accomplished.

It is undisputed that the INS's internal guidelines expressly 

provide for eligibility determination in all cases in less than 

sixty days and the expedition of applications for children 

approaching their eighteenth birthday. 8 Further, Respondents 

fail to dispute that their duty to approve applications for 

derivative citizenship under 8 U.S.C. § 1433(a) is ministerial 

rather than discretionary. See 8 U.S.C. § 1433 [**10]  (a) 

("The Attorney General shall issue such a certificate of 

citizenship upon proof to the satisfaction of the Attorney 

General that the following conditions have been fulfilled …") 

(emphasis added). Nevertheless, with no explanation for the 

inordinate delay, Respondents admit that they neglected to act 

upon Petitioners' Application in any way, including denial or 

a request for more information, until after nearly two and a 

half years had passed. 9 The Court concludes that, in the 

interest of justice, Respondents' inexplicable neglect of their 

ministerial duties and disregard for their own internal 

guidelines demand application of the doctrine of equitable 

estoppel.

 [**11]  To sustain a claim of equitable estoppel against the 

Government, a petitioner must establish (1) the occurrence of 

affirmative government misconduct (2) which caused him to 

reasonably (though erroneously) believe that a certain state of 

affairs exists (3) upon which he relied to his detriment. Costa 

v. INS, 233 F.3d 31 (1st Cir. 2000), citing OPM v. Richmond,

496 U.S. 414, 422, 110 L. Ed. 2d 387, 110 S. Ct. 2465 (1990). 

In a factually similar case, In re Petition of Tubig, 559 F. 

Supp. 2 (N.D. Cal. 1981), the court held that because the 

INS's failure to process a derivative citizenship application 

before the petitioner's son reached the age of eighteen was 

due to its disregard for its own regular procedures, the INS 

was estopped from denying the application on that basis:

Where application for naturalization under § 1433(a) is 

made a relatively short time before the child's eighteenth 

birthday, [the INS] regularly expedites the application so 

that it may be completed, and naturalization 

accomplished, before the child's eighteenth birthday. 

Due to an INS clerk's error, however, petitioner's 

8 The relevant INS internal guidelines provide that "upon receipt of 

the N-643 [application form], the field office should preliminarily 

adjudicate the application to determine eligibility in less than 60 

days." The guidelines further state: "immediate priority shall be 

accorded applications for children approaching their eighteenth 

birthday". (Amended Compl., Ex. K.)

9 At oral argument, the Court inquired if Respondents' counsel knew 

of any explanation for the delay in processing the Application. In 

their Post-hearing Supplemental Memorandum, Respondents state 

that "at least some delay" was caused by a mistake regarding 

Petitioners' change of address. However, they admit that although 

they have attempted to determine how much time may have been lost 

as a result of this circumstance, they have been unable to do so. 

(Respondents' Supp. Mem. at 1).
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obtained only at rates in excess of the [statutory] cap, 

reimbursement above that limit is allowed.

Pierce, 487 U.S. at 572, 101 L. Ed. 2d 490, 108 S. Ct. 

2541. [**21]  

The Court is satisfied that Petitioners' counsel's "specialized 

knowledge of immigration  [*547]  law, and the limited 

availability of attorneys who would have taken this case at the 

statutory rate, are 'special factors' which justify [a reasonable] 

increase in the rate of pay." Douglas v. Baker, 809 F. Supp. 

131, 135 (D.D.C.1992). See also Nadler v. Immigration and 

Naturalization Service, 737 F. Supp. 658, 661-62 

(D.D.C.1989) (counsel's specialized knowledge of 

immigration law justified increase above EAJA rate). A rate 

of $ 300 per hour in this case would be manifestly reasonable. 

Moreover, it is undisputed that the costs incurred are $ 93.66. 

Accordingly, Petitioners shall be awarded $ 7,143.66 in 

attorney's fees and costs. 13

 [**22]  V. Conclusion

For the foregoing reasons, the Court will deny Respondents' 

Motion for Summary Judgment, grant Petitioners' Motion for 

Summary Judgment, issue a Writ of Mandamus and award 

Petitioners $ 7,143.66 in attorney's fees and costs pursuant to 

28 U.S.C. § 2412 (d)(1)(A). An appropriate Order follows.

ORDER

AND NOW, this 30th day of June, 2003, upon consideration 

of Respondents' Motion to Dismiss the Complaint and 

Petition (docket no. 5), Petitioners' Motion for Judgment on 

the Pleadings (docket no. 6), all responses and replies thereto, 

the oral argument, and all of the evidence presented on the 

record, IT IS ORDERED that:

1. Respondents' Motion is DENIED.

2. Petitioners' Motion is GRANTED.

3. JUDGMENT IS ENTERED in favor of Petitioners and 

against Respondents.

4. Petitioners' Petition for Writ of Mandamus is GRANTED.

5. Respondents are ordered to approve Petitioners' 

Application for Derivative Citizenship nunc pro tunc,

13 According to the Declaration of Petitioners' counsel, 23.5 hours 

were expended on this litigation, resulting in total fees of $ 7050.00. 

(Fee Petition, Ex. 1.) Pursuant to the 28 U.S.C. § 2412, Petitioners' 

counsel has only accounted for time spent on the litigation in this 

Court, not time spent on the collateral immigration proceedings.

effective May 17, 1998.

6. Petitioners are awarded $ 7,143.66 in attorney's fees and 

costs pursuant to  [**23]  28 U.S.C. § 2412(d)(1)(A).

BY THE COURT:

BRUCE W. KAUFFMAN, J.

End of Document
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Pipe Line, 873 F.2d 1357, 1359 (10th Cir. 1989). When 

granting Rule 12(c) motions, courts may give leave to amend 

and "may dismiss causes of action rather than grant 

judgment." Moran v. Peralta Community College Dist., 825 

F. Supp. 891, 893 (N. D. Cal. 1993) (citing Amersbach v. City 

of Cleveland, 598 F.2d 1033, 1038 (6th Cir. 1978)). [**9]  

B. Motion to Dismiss for Lack of Subject Matter 

Jurisdiction

Federal courts are courts of limited jurisdiction and may only 

exercise jurisdiction  [*927]  when specifically authorized to 

do so.  Castaneda v. INS, 23 F.3d 1576, 1580 (10th Cir. 

1994). "A court lacking jurisdiction cannot render judgment 

but must dismiss the cause at any stage of the proceedings in 

which it becomes apparent that jurisdiction is lacking." Basso 

v. Utah Power & Light Co., 495 F.2d 906, 909 (10th Cir. 

1974). The party seeking to invoke a federal court's 

jurisdiction sustains the burden of establishing that such 

jurisdiction is proper.  Penteco Corp. v. Union Gas System, 

Inc., 929 F.2d 1519, 1521 (10th Cir. 1991).

Rule 12(b)(1) motions to dismiss for lack of subject matter 

jurisdiction typically take two forms: a facial challenge or a 

factual challenge.  Holt v. United States, 46 F.3d 1000, 1002 

(10th Cir. 1995). A facial challenge is an attack on 

jurisdiction that questions the sufficiency of the complaint. Id.

In reviewing a facial attack on a complaint, the court must 

accept the allegations in the complaint as true. A factual 

attack on subject matter jurisdiction challenges the facts 

upon [**10]  which subject matter jurisdiction depends. Id. In 

reviewing a factual attack on subject matter jurisdiction, a 

court may not presume the truthfulness of the complaint's 

factual allegations but must go beyond the allegations and 

evaluate the evidence presented by the parties. Id. While the 

court may refer to evidence extraneous to the complaint in 

making appropriate factual findings on jurisdictional issues, it 

generally cannot convert a 12(b)(1) motion into one for 

summary judgment.  Wheeler v. Hurdman, 825 F.2d 257, 259 

(10th Cir. 1987).

A court, however, is required to convert a Rule 12(b)(1) 

motion to dismiss into a Rule 12(b)(6) motion or a Rule 56 

summary judgment motion when "resolution of the 

jurisdictional question is intertwined with the merits of the 

case." Holt, 46 F.3d at 1003; Wheeler, 825 F.2d at 259 n.5. 

"The jurisdictional question is intertwined with the merits of 

the case if subject matter jurisdiction is dependent on the 

same statute which provides the substantive claim in the 

case." Holt, 46 F.3d at 1003.

ANALYSIS

Because federal courts are courts of limited jurisdiction, the 

Court will begin with the numerous jurisdictional 

challenges [**11]  raised by Defendants. Having concluded 

that the Court does have subject matter jurisdiction over this 

controversy and that it is otherwise properly before the Court, 

the Court will then address Defendants' argument that they are 

entitled to judgment as a matter of law. The Court concludes 

that the Complaint successfully states a cause of action and 

that Defendants are not entitled to judgment in their favor on 

the pleadings.

A. Jurisdictional Challenges

Defendants raise a series of challenges to this Court's 

jurisdiction over this dispute. Defendant's argue that this 

Court has no jurisdiction because: (1) the Mandamus Act and 

the Administrative Procedures Act do not provide a "separate" 

grant of jurisdiction; (2) the decision at issue is discretionary 

not mandatory; (3) the Plaintiff did not exhaust her 

administrative remedies; (4) the case is not ripe for review; 

and (5) the named Plaintiff has not plead irreparable injuries. 

In addition, Defendants assert that the 1997 amendments to 

the INA prevent judicial review of this kind. The Court will 

address the first collection of arguments together as they all 

reach the elements necessary for establishing jurisdiction to 

review [**12]  unreasonably delayed agency action. Finding 

that the Court does have jurisdiction over this dispute 

pursuant to federal question jurisdiction and the APA, the 

Court will then address Defendants' argument that the 

amendments to the INA have stripped this Court of 

jurisdiction. Finding Defendants' arguments unpersuasive, the 

Court concludes that it does have subject matter jurisdiction 

over this case.

1. Jurisdiction to Review Delayed Agency Action

Plaintiffs base subject matter jurisdiction in this case on 

federal questions jurisdiction, 28 U.S.C. § 1331, the INA, the 

Administrative Procedures Act (APA), 5 U.S.C. § 555(b), 

706(1), and the Mandamus Act, 28 U.S.C. § 1361. Defendants 

assert that federal question jurisdiction does not exist because 

 [*928]  Plaintiffs do not have a right to sue under the INA 

and because the APA and the Mandamus Act do not provide 

"independent" grounds for jurisdiction. Although Defendants 

arguments are, in isolation, correct, they fail to divest this 

Court of subject matter jurisdiction over this controversy.

The Mandamus Act provides that, "the district courts shall 

have original jurisdiction of any action in the nature of 

mandamus to compel an officer [**13]  or employee of the 
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United States or any agency thereof to perform a duty owed to 

the plaintiff." 28 U.S.C. § 1361. To be entitled to mandamus 

relief, the plaintiff must establish (1) that his or her claim is 

"clear and certain"; (2) that the duty owed is "ministerial and 

so plainly prescribed as to be free from doubt;" and (3) that no 

other adequate remedy is available.  Johnson v Rogers, 917 

F.2d 1283, 1285 (10th Cir. 1990); Barron v. Reich, 13 F.3d 

1370, 1374 (9th Cir. 1994); Jarecki v. United States, 590 F.2d 

670, 674 (7th Cir. 1974); Sze v. INS, 1997 U.S. Dist. LEXIS 

10822, 1997 WL 446236, *4 (N.D. Cal. 1997) (case 

challenging unreasonable delay in processing LPR 

applications); 2 Am. Jur. 2d Administrative Law § 555 

(1994); 13 A.L.R. Fed. § 145, Construction and Application 

of 28 U.S.C. § 1361 Conferring on Federal District Courts 

Original Jurisdiction of Actions in Nature of Mandamus to 

Compel Federal Officer, Employee, or Agency to Perform 

Duty Owed to Plaintiff (1972). "Mandamus relief is 

appropriate only when the person seeking such relief can 

show a duty owed to him by the government official to whom 

the writ is directed that is ministerial, clearly defined and 

peremptory." Carpet,  [**14]   Linoleum and Resilient Tile 

Layers Local 419 v. Brown, 656 F.2d 564, 566 (10th 

Cir.1981) (quoting Schulke v. United States, 544 F.2d 453, 

455 (10th Cir. 1976)); Wilbur v. United States, 281 U.S. 206, 

218-19, 74 L. Ed. 809, 50 S. Ct. 320 (1930) ("Where the duty 

in a particular situation is so plainly prescribed as to be free 

from doubt and equivalent to a positive command, it is 

regarded as being so far ministerial that its performance may 

be compelled by mandamus . . . .").

The Administrative Procedure Act provides that "with due 

regard for the convenience and necessity of the parties or their 

representatives and within a reasonable time, each agency 

shall proceed to conclude a matter presented to it . . . ." 5 

U.S.C. § 555(b). The APA further provides that the federal 

courts "shall . . . compel agency action unlawfully withheld or 

unreasonably delayed . . . ." 5 U.S.C. s 706(1). As the Tenth 

Circuit recently pointed out, the APA prohibits both agency 

action unlawfully withheld and agency action unreasonably 

delayed. Forest Guardians v. Babbitt, 1998 U.S. App. LEXIS 

32271, 164 F.3d 1261, 1998 WL 889368 *8 (10th Cir. 1998). 

Thus, the APA gives rise to a legally enforceable right [**15]  

to the completion of administrative agency action within a 

reasonable time, not merely a right to have the agency take 

some action at all. Id.; Deering Milliken, Inc. v. Johnston, 295 

F.2d 856, 861 (4th Cir. 1961).

Seeking to harmonize the Mandamus Statute with the APA, 

the Tenth Circuit has held that, since mandamus requires that 

no other remedy be available and the APA provides a means 

of challenging unreasonably delayed agency action, 

technically mandamus is no longer available in such cases.  

Mt. Emmons Mining Co. v. Babbitt, 117 F.3d 1167, 1170 

(10th Cir. 1997); Western Shoshone Business Council v. 

Babbitt, 1 F.3d 1052, 1059 (10th Cir.1993). However, the 

court has also recognized that the mandatory injunction 

authorized under the APA "is essentially in the nature of 

mandamus relief." Mt. Emmons, 117 F.3d at 1170; Estate of 

Smith v. Heckler, 747 F.2d 583, 591 (10th Cir.1984). "The 

two statutes are, after all, merely different means of 

'compelling an agency to take action which by law it is 

required to take.'" Hernandez-Avalos v. INS, 50 F.3d 842, 844 

(10th Cir. 1995).

Thus, in evaluating claims of unreasonable agency delay 

which seek either mandamus or [**16]  a mandatory 

injunction under the APA, or both, the Tenth Circuit applies 

the same principles and standards, both to determine 

jurisdiction over the claim and to assess the merits of the 

claim.  Id. at 844. With regard to jurisdiction, the Tenth 

Circuit, along with most other courts, has held that courts may 

entertain challenges to unreasonably delayed agency action on 

the basis of § 1331 jurisdiction and § 706(1) of the APA.  

Carpet, 656 F.2d at 567. The Carpet  [*929]  court 

acknowledged that the Supreme court has held that the APA 

does not provide an "independent basis" for federal subject 

matter jurisdiction. See Califano v. Sanders, 430 U.S. 99, 105, 

51 L. Ed. 2d 192, 97 S. Ct. 980 (1977). However, the 

rationale behind the Califano decision compels the conclusion 

that § 1331 provides subject matter jurisdiction over 

challenges to unreasonably delayed agency action. See 

Carpet, 656 F.2d at 567. Califano's holding that the APA does 

not provide an independent basis for subject matter 

jurisdiction to challenge agency actions was based on the then 

recent amendments to § 1331 which eliminated the amount in 

controversy requirement in suits against the federal 

government [**17]  or its agencies.  Califano, 430 U.S. at 

107. The court stated, "the obvious effect of this modification, 

subject only to preclusion-of-review statutes created or 

retained by Congress, is to confer jurisdiction on federal 

courts to review agency action, regardless of whether the 

APA of its own force may serve as a jurisdictional predicate." 

Id. The court continued,

this understanding was made explicit by the Senate 

Judiciary Committee: "An anomaly in Federal 

jurisdiction prevents an otherwise competent United 

States district court from hearing certain cases seeking 

'nonstatutory' review of Federal administrative action, 

absent the jurisdictional amount in controversy required 

by 28 U.S.C. section 1331, the general 'Federal question' 

provision. These cases 'arise under' the Federal 

Constitution or Federal statutes, and the committee 

believes they are appropriate matters for the exercise of 

Federal judicial power regardless of the monetary 

amount involved." S.Rep.No. 94-996, p. 12 (1976) 

(emphasis supplied); see H.R.Rep.No. 94-1656, p. 13 
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(1976); U.S.Code Cong. & Admin.News 1976, p. 6121.

Id. Based on Califano's interpretation of § 1331, the Carpet

court [**18]  concluded that federal courts have federal 

question jurisdiction over claims which require the 

interpretation of federal statutes but which are not pursued as 

causes of action under that statute.  Carpet, 656 F.2d at 567; 

see also Hernandez-Avalos, 50 F.3d at 846 (a plaintiff "who 

has alleged a cause of action under the APA or the Mandamus 

Act need not rely upon an implied right of action under any 

other statute."). In other words, § 1331 provides jurisdiction 

over cases such as this, "cases seeking 'nonstatutory' review of 

Federal administrative action." Id.; Califano, 430 U.S. at 107. 

"Because, in cases such as this, the APA provides an 

enforceable legal right to agency action within a reasonable 

time, and the duty of the agency is prescribed by federal 

statute requiring interpretation of federal law, § 1331 and 

APA § 706(1) combine to provide federal subject matter 

jurisdiction over the controversy." The only limitation to this 

jurisdiction is when Congress has specifically precluded 

judicial review. Califano, 430 U.S. at 107; see also 13 A.L.R. 

Fed. § 145, Construction and Application of 28 U.S.C. § 1361 

(jurisdiction under mandamus statute over agency 

action [**19]  only lacking if judicial review specifically 

precluded by statute). "Moreover, the exception to judicial 

review under the APA is narrowly construed and arises only 

where the agency action is committed to agency discretion or 

statutorily precluded." Sze v. INS, 1997 U.S. Dist. LEXIS 

10822, 1997 WL 446236, *5 (N.D. Cal. 1997) (citing Overton 

Park v. Volpe, 401 U.S. 402, 410, 91 S. Ct. 814, 28 L. Ed. 2d 

136 (1971)).

Thus, courts have uniformly concluded that, "when an 

agency's recalcitrance, inertia, laggard pace or inefficiency 

sorely disadvantages the class of beneficiaries Congress 

intended to protect, judicial review . . . is in order." In re 

Amer. Feder. of Gov. Employees, AFL-CIO, 252 U.S. App. 

D.C. 294, 790 F.2d 116, 117 (D.C. Cir. 1986); see Leedom v. 

Kyne, 358 U.S. 184, 3 L. Ed. 2d 210, 79 S. Ct. 180 (1958) 

(district court has jurisdiction under § 1331 to review 

decisions of NLRB which clearly violated statutory duty even 

though statute precludes review of final agency decisions); 

Carpet, 656 F.2d at 567; Mt. Emmons, 117 F.3d at 1170; Oil, 

Chemical & Atomic Workers International Union v. Zegeer, 

248 U.S. App. D.C. 47, 768 F.2d 1480 (D.C.Cir.1985); Air 

Line Pilots Association  [**20]   v. CAB, 242 U.S. App. D.C. 

233, 750 F.2d 81 (D.C.Cir.1984); Telecommunications 

Research & Action Center v. FCC, 242 U.S. App. D.C. 222, 

750 F.2d 70 (D.C.Cir.1984)(TRAC); Public Citizen Health 

Research Group v.  [*930]  FDA, 238 U.S. App. D.C. 271, 

740 F.2d 21, 32 (D.C. Cir. 1984); Jarecki v. United States, 

590 F.2d 670, 675 (7th Cir. 1974); Deering Milliken, 295 F.2d 

at 861 (citing cases); 2 Am. Jur. 2d Administrative Law § 379 

(1994) ("Claims of unreasonable delay fall within the narrow 

class of interlocutory appeals from agency action over which 

courts appropriately should exercise their jurisdiction."). 

More to the point, courts have specifically recognized 

jurisdiction under § 1331 and the APA to hear challenges to 

INS delays in processing visa, LPR, and citizen applications.  

Fraga v. Smith, 607 F. Supp. 517, 520 (D. Or. 1985) 

(jurisdiction under APA for challenge to INS delay in 

processing citizen applications for foreign born citizens); Sze 

v. INS, 1997 U.S. Dist. LEXIS 10822, 1997 WL 446236, *5 

(N.D. Cal. 1997) (jurisdiction under 28 U.S.C. § 1331 for 

challenge to delay in processing naturalization applications 

because the issues in the case require interpretation of federal 

immigration [**21]  statutes and regulations). "Our function 

in such cases is to assure the vitality of the congressional 

instruction that agencies conclude matters presented to them 

'within a reasonable time.'" Amer. Feder. of Gov. Employees, 

AFL-CIO, 790 F.2d at 117.

To determine whether jurisdiction is appropriate in actions 

such as these challenging unreasonably delayed agency 

action, courts use the elements required to warrant relief to 

assess whether the plaintiff has established a prima facie case, 

warranting the exercise of jurisdiction over the dispute. See 

Hernandez-Avalos, 50 F.3d at 844; Carpet, 656 F.2d at 566-

67; Ocuto Blacktop and Paving Co, Inc. v. Perry, 942 F. 

Supp. 783, 786 (N.D.N.Y. 1996). Thus, courts will exercise 

jurisdiction over a case such as this if the plaintiff has 

established (1) a clear duty owed to him or her by the agency; 

(2) a duty which is mandatory and not discretionary; and (3) a 

clear right to relief.  Hernandez-Avalos, 50 F.3d at 844.

a. Duty to Plaintiff

The first and arguably most important question is whether 

Defendants owe Plaintiffs a duty. See 13 A.L.R. Fed. § 145 

("Where a duty has been found to exist, so has jurisdiction, 

 [**22]  and relief has generally followed.") The Tenth Circuit 

has concluded that the question of whether an agency owes 

the plaintiff a duty in cases such as this should be resolved by 

applying the "zone of interest test" for standing under the 

APA.  Hernandez-Avalos, 50 F.3d at 844-45; Carpet, 656 

F.2d at 566-67. In Hernandez-Avalos, the Tenth Circuit 

specifically rejected the argument that a plaintiff could seek a 

mandatory injunction under the APA and/or mandamus relief 

only if the plaintiff was afforded a cause of action under the 

relevant statute, in that case, the INA.  Hernandez-Avalos, 50 

F.3d at 846. Rather, "all a plaintiff seeking mandamus [and/or 

a mandatory injunction] in administrative litigation need show 

is that the interest he seeks to vindicate falls within the 

statutory zone of interests." Id. The court continued, "given 

the APA's generous provisions for review, the test operates as 

a fairly weak prudential restraint, requiring some non-trivial 
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relation between the interests protected by the statute and the 

interest the plaintiff seeks to vindicate." Id.

The essential inquiry in the zone of interests test in this 

circuit is whether "Congress [**23]  intended for a 

particular class of plaintiffs to be relied upon to 

challenge agency disregard of the law," and three need 

be "no indication of congressional purpose to benefit the 

would-be plaintiff."

Id. 846-47 (quoting Mount Evans Co. v. Madigan, 14 F.3d 

1444, 1452 (10th Cir.1994)).

In the present case, the Court has no hesitation in concluding 

that the named Plaintiff Yu and the purported class of 

Plaintiffs fall within the zone of interest of the INA provisions 

for SIJ and LPR status. As the Supreme Court recently stated, 

"when the suit is one challenging government action or 

inaction, [and] the plaintiff is himself an object of the action 

(or foregone action) at issue, . . . there is ordinarily little 

question that the action or inaction caused him injury, and that 

a judgment preventing or requiring the action will redress it." 

Lujan v. Defenders of Wildlife, 504 U.S. 555, 561-62, 119 L. 

Ed. 2d 351, 112 S. Ct. 2130 (1992). Yu and other applicants 

for SIJ and LPR status are the logical and natural plaintiffs to 

challenge INS inaction in processing their applications.  

Agbemaple v. INS, 1998 U.S. Dist. LEXIS 7953, 1998 WL 

292441 *1  [*931]  (N.D.Ill. 1998) (LPR applicant had 

standing to pursue [**24]  mandamus action against INS for 

unreasonable delay in processing application because 

applicant's interests fell within "the zone of interests to be 

protected or regulated by the statute"); Almendarez v. Sava, 

1988 U.S. Dist. LEXIS 4442, 1988 WL 56923*2 (S.D.N.Y. 

1988) (plaintiffs seeking writ of mandamus to compel INS to 

send approved visas to consul in Mexico had standing 

because "each has alleged 'concrete, redressable harm to her 

rights as an alien'"). Thus, Defendants owe Plaintiffs a duty 

because their interests fall within the zone of interests to be 

protected or regulated by the statute.

b. Mandatory Duty to Act

Next, the Court must determine whether Defendants are 

subject to a mandatory duty to act or whether the action, or 

inaction, challenged is committed to the discretion of the 

agency. The Court cannot compel an agency to exercise its 

discretion in a particular manner. However, "administrative 

agencies do not possess the discretion to avoid discharging 

the duties that Congress intended them to perform." Forest 

Guardians, 131 F.3d 1309, 1998 WL 889368 *8. Thus, "a 

court may require an agency to take action upon a matter, 

without directing how it shall act." Id. at 10  [**25]  (quoting 

Attorney General's Manual on the Administrative Procedure 

Act, at 108 (1947)).

Defendants argue that in the present case Plaintiffs cannot 

establish a mandatory duty to act because granting adjustment 

to the status of LPR is within the discretion of the Attorney 

General. Because they have no right to LPR status, the 

argument goes, they have no right to action on their 

application for LPR status.

This argument has been flatly rejected numerous times by 

other courts. See Forest Guardians, 131 F.3d 1309, 1998 WL 

889368 *8; Mt. Emmons Mining, 117 F.3d at 1172; Atlantic & 

Gulf Stevedores, Inc. v. Donovan, 274 F.2d 794, 798 (5th Cir. 

1960); Mastrapasqua v. Shaughnessy, 180 F.2d 999, 1002 (2d 

Cir.1950); Dabone v. Thornburgh, 734 F. Supp. 195, 200 

(E.D.Pa.1990). Defendant INS is apparently "confusing its 

discretion over how it resolves [the applications] . . . with its 

discretion over whether it resolves them." Dabone, 734 F. 

Supp. at 200. The fact that INS has discretion in the ultimate 

decision whether to grant LPR status is simply irrelevant to 

the question of whether it has discretion to refuse to act on 

Plaintiffs' applications.

All other [**26]  courts addressing this question have held 

that INS has a non-discretionary duty to process applications 

for LPR status as well as all other immigration applications. 

See Wan Shih Hsieh v. Kiley, 569 F.2d 1179, 1182 (Cir. Yr**) 

(INS has duty to act on application for visa though no duty to 

complete an investigation into whether visa fraudulently 

procured); Rahman v. McElroy, 884 F. Supp. 782, 787 

(S.D.N.Y. 1995) ("Defendants have a clear duty to interview 

the plaintiffs [applicants for LPR], but they do not have to 

schedule those interviews on any particular day or in any 

special sequence."); Fraga v. Smith, 607 F. Supp. 517, 521 

(D. Or. 1985) (INS required to process citizenship 

applications); Agbemaple v. INS, 1998 U.S. Dist. LEXIS 

7953, 1998 WL 292441 *2 (N.D.Ill. 1998) (duty to process 

LPR application within reasonable time). Tittle 8 U.S.C. § 

1103 states that "the Attorney General shall be charged with 

the administration and enforcement of this chapter and all 

other laws relating to the immigration and naturalization of 

aliens." The Code of Federal Regulations further provide that 

each "applicant for adjustment of status shall be required to 

have a medical examination," 8 C.F.R.  [**27]  § 245.5; that 

"each applicant for adjustment of status under this part shall

be interviewed by an immigration officer," 8 C.F.R. § 245.6; 

and, most importantly, that "the applicant shall be notified of 

the decision of the director, and, if the application is denied, 

the reasons for the denial," 8 C.F.R. § 245.2. The language of 

the statute and these regulations is mandatory not 

discretionary. Thus, regardless of the ultimate decision, INS 

has a non-discretionary, mandatory duty to act on Plaintiffs' 

applications.

Defendants next argue that because there is no statutory 
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agency decision, they have failed to exhaust administrative 

remedies, they have not pled irreparable harm, and the claim 

of the named Plaintiff is not ripe. None of these arguments 

have merit. "By definition, a claim of unreasonable delay 

cannot await final agency action before judicial review, as the 

very lack of agency action is what gives rise to the 

complaint." 2 Am. Jur. 2d Administrative Law § 379; TRAC, 

750 F.2d at 75 (the lack of final order is the "gravamen" of the 

complaint and does not preclude judicial review); Public 

Citizen Health Research Group, 740 F.2d at 32; Deering 

Milliken, 295 F.2d at 865 (4th Cir. 1961). Likewise, Plaintiffs 

have no administrative remedies available to them until a final 

agency decision has been issued and "it would indeed be 

ironic if the very delay now under attack which prevents the 

exhaustion of administrative remedies through no fault of the 

plaintiffs, constitutes a barrier to this Court's jurisdiction." 

Caswell v. Califano, 583 F.2d 9, 14 (1st Cir. 1978). 

Irreparable harm is simply not an element of mandamus or 

injunctive relief under the APA. See Forest Guardians, 

 [**33]  131 F.3d 1309, 1998 WL 889368 *8, Wan Shih Hsieh 

v. Kiley, 569 F.2d at 1182. 6 And finally, Defendants' 

argument that the claim is not ripe is based on their assertion 

that the named Plaintiff Yu's application had not been pending 

for more than a year. As noted, Yu's application has now been 

pending for two and a half years and, even accepting INS' 

argument that the application was not complete until the 

fingerprint card was re-filed, the application has been pending 

for more than a year.

 [**34]  Accordingly, the Court holds that Plaintiffs have 

established a non-discretionary duty on the part of INS and 

the other Defendants to process their SIJ and LPR 

applications in a reasonable time. Further, Plaintiffs have 

established a prima facie case that Defendants have breached 

this duty. Thus, this Court does have jurisdiction over 

Plaintiffs' claims under 28 U.S.C. § 1331 and the APA § 

706(1).

2. 1997 Amendments to INA

The last jurisdictional obstacle which Defendants point to is 

the 1997 Amendments to the INA. As amended, 8 U.S.C. § 

6 The cases cited by Defendants as requiring "irreparable injury" all 

address writs of mandamus directed at trial judge in an ongoing case.  

In re Eisenberg v. U.S. District Court, 910 F.2d 374, 375 (7th Cir. 

1990); In re Martinez-Catala, 129 F.3d 213, 217 (1st Cir. 1997); In 

re Rhone-Poulenc, 51 F.3d 1293, 1295 (7th Cir. 1995). The only 

case which refers to a showing of irreparable harm in a case seeking 

a writ of mandamus for unreasonably delayed agency action is In re 

City of Virginia Beach, 42 F.3d 881, 884 (4th Cir. 1994). The Fourth 

Circuit apparently stands alone in considering irreparable harm an 

element of mandamus relief.

1252, entitled "Judicial review of orders of removal," 

provides, in pertinent part, as follows:

(g) Exclusive jurisdiction

Except as provided in this section and notwithstanding 

any other provision of law, no court shall have 

jurisdiction to hear any cause or claim by or on behalf of 

any alien arising from the decision or action by the 

Attorney General to commence proceedings, adjudicate 

cases, or execute removal orders against any alien under 

this chapter.

Defendants argue that this provision strips this Court of 

jurisdiction to hear Plaintiffs' claims.

There is a well settled presumption in favor of 

interpreting [**35]  statutes to allow judicial review of 

administrative action.  McNary v. Haitian Refugee Ctr., Inc., 

498 U.S. 479,  [*934]  112 L. Ed. 2d 1005, 111 S. Ct. 888 

(1991); Safarian v. Reno, 968 F. Supp. 1101, 1106 (E.D. La. 

1997). This presumption may be overcome if there is clear 

evidence of Congressional intent to prohibit judicial review. 

Block v. Community Nutrition Inst., 467 U.S. 340, 349, 81 L. 

Ed. 2d 270, 104 S. Ct. 2450 (1984). Further, exceptions to 

judicial review of agency action under the APA are narrowly 

construed. See Overton Park, 401 U.S. at 410.

As both the title and the text of § 1252(g) make clear, the 

statute broadly limits judicial review of "removal orders" and 

all actions taken in conjunction with such orders. Whether or 

not the failure to institute removal proceedings would qualify 

as an action, thereby prohibiting challenges similar to the 

present one to INS failure to institute removal proceedings, is 

an interesting but irrelevant question. Plaintiffs are currently 

challenging the failure of the INS to act with reasonable 

promptness in processing their applications for SIJ and LPR 

status. The present case has nothing to do with removal 

orders. If Congress [**36]  intended to limit all judicial 

review of any INS action or in action, on any matter before 

the agency, it could have done so. However, by limiting 

judicial review of "removal orders" it specifically left intact 

judicial review of all other matters properly before the Court. 

Cf.  Hernandez-Avalos, 50 F.3d at 844-45 (pursuant to prior § 

1252, APA does not apply to adjudications regarding 

deportation). Thus, the Court has jurisdiction over Plaintiffs' 

claims, notwithstanding the 1997 Amendments to the INA.

B. Judgment on the Pleadings

Finally, Defendants assertion that they are entitled to 

judgment in their favor as a matter of law must fail. The Court 

has already found for jurisdictional purposes that Plaintiffs 

successfully state a cause of action in that they have 

established that Defendants owe them a non-discretionary 
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is reasonable. While it may be that INS will be able to 

persuade the Court that a year long delay is not unreasonable, 

the Court is not prepared to rule that it is reasonable as a 

matter of law. The reasonableness of such delays depends on 

the facts and circumstances of each individual case which are 

currently not before the Court.

Accordingly, Defendants are not entitled to judgment in their 

favor on the pleadings.

CONCLUSION

IT IS THEREFORE ORDERED that Defendants' Motion 

for Judgment on the Pleadings [Doc. 18] is hereby DENIED.

MARTHA VAZQUEZ

U. S. DISTRICT COURT JUDGE 

End of Document
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Reporter

2010 U.S. Dist. LEXIS 30030 *; 2010 WL 1254840

SAMI AL KARIM, Plaintiff, vs. ERIC HOLDER, Attorney 

General of the United States, JANET NAPOLITANO, 

Secretary for the Department of Homeland Security, 

EMILIO T. GONZALEZ, Director for Citizenship and 

Immigration Services, ROBERT M. COWAN, Director of 

the National Benefits Center of CIS, and ROBERT 

MATHER, District Director for the Denver CIS District, 

Defendants.

Prior History: Al-Karim v. Mukasey, 2009 U.S. Dist. 

LEXIS 28815 (D. Colo., Mar. 25, 2009)

Counsel:  [*1] For Sami Al-Karim, Plaintiff: Jeffrey Dean 

Joseph, LEAD ATTORNEY, Joseph Law Firm, P.C., 

Aurora, CO.

For Michael Mukasey, Attorney General of the United 

States, Janet Napolitano, as Secretary for the 

Department of Homeland Security, Eric Holder, as 

Attorney General of the United States, Robert S. 

Mueller, III, Director Federal Bureau of Investigation, 

Robert Mather, District Director for the Denver CIS 

District, Robert M. Cowan, Director of the National 

Benefits Center of CIS, Emilio T. Gonzalez, Director for 

Citizenship and Immigration Services ("CIS"), Michael 

Chertoff, Secretary for the Department of Homeland 

Security ("DHS"), Defendants: Kevin Thomas Traskos, 

U.S. Attorney's Office-Denver, Denver, CO.

Judges: Robert E. Blackburn, United States District 

Judge.

Opinion by: Robert E. Blackburn

Opinion

ORDER RE: MOTIONS FOR SUMMARY JUDGMENT

Blackburn, J.

The matters before me are (1) Plaintiff's Motion for 

Summary Judgment [# 24] 1 filed June 10, 2009; and 

(2) Defendants' Motion for Summary Judgment [# 

25], filed June 10, 2009. I grant plaintiff's motion and 

deny defendants' motion.

I. JURISDICTION

I have jurisdiction over this matter pursuant to 28 U.S.C. 

§ 1331 (federal question), in combination with the 

Administrative Procedure Act, 5 U.S.C. § 701 et seq.

(the "APA"). 2

II. STANDARD OF REVIEW

Summary judgment is proper when there is no genuine 

issue as to any material fact and the movant is entitled 

to judgment as a matter of law. Fed. R. Civ. P. 56(c); 

1 [# 24] is an example of the convention I use to identify the 

docket number assigned to a specific paper by the court's 

case management  [*2] and electronic case filing system 

(CM/ECF). I use this convention throughout this Order.

2 Plaintiff seeks relief under both the APA and the Mandamus 

Act, 28 U.S.C. § 1361, in his amended complaint and 

discusses both interchangeably in his motion for summary 

judgment. Technically, the availability of relief under the APA 

precludes plaintiff from seeking a writ of mandamus, which is 

only available when no other remedy exists. Mt. Emmons 

Mining Co. v. Babbitt, 117 F.3d 1167, 1170 (10th Cir. 1997). 

However, as noted in my Order Concerning Motion To 

Dismiss Amended Complaint [# 22], filed March 25, 2009, 

any distinction between the APA and the Mandamus Act is 

ultimately irrelevant. See Hernandez-Avalos v. I.N.S., 50 

F.3d 842, 844 (10th Cir.) (noting that the Mandamus Act and 

the APA are "merely different means of compelling an agency 

to take action [that] by law it is required to take"), cert. denied,

516 U.S. 826, 116 S. Ct. 92, 133 L. Ed. 2d 49 (1995) (citations 

and internal quotation marks omitted). Because the relief 

plaintiff  [*3] seeks under the APA and the Mandamus Act is 

"essentially the same," I do not separately analyze plaintiff's 

claims under the Mandamus Act. Independence Mining Co. 

v. Babbitt, 105 F.3d 502, 507 (9th Cir. 1997).
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adjudication of his I-485 application under  [*16] the 

APA;

3. That plaintiff's claims for adjudication of his I-485 

application under the Mandamus Act and the 

Immigration and Nationality Act are DISMISSED;

4. That the USCIS SHALL ADJUDICATE plaintiff's I-

485 application within thirty (30) days of the date of this 

order;

5. That within fourteen (14) days of the adjudication of 

plaintiff's I-485 application, defendants SHALL FILE a 

notice with the court reporting the outcome of the 

adjudication; and

6. That within ten (10) days of the date of this order, 

plaintiff SHALL FILE a notice specifying the claims that 

remain in this lawsuit and suggesting what further 

action, if any, is anticipated, requested, or required in 

this matter.

Dated March 29, 2010, at Denver, Colorado.

BY THE COURT:

/s/ Robert E. Blackburn

Robert E. Blackburn

United States District Judge

End of Document
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UNITED STATES DISTRICT COURT

WESTERN DISTRICT OF WASHINGTON AT SEATTLE

_____________________________________________________________

KIRTI TIWARI, et al., 

Plaintiffs,

v.

JAMES MATTIS, Secretary, 
U.S. Department of Defense, 
in his official capacity, 

Defendant.
 

)
)
)
)
)
)
)
)
)
)
)
)

C17-00242-TSZ 

SEATTLE, WASHINGTON

November 28, 2018 

Trial testimony 
of:
Latrice McSwain
Stephanie Miller

_____________________________________________________________

VERBATIM REPORT OF PROCEEDINGS
BEFORE THE HONORABLE THOMAS S. ZILLY 

UNITED STATES DISTRICT JUDGE
_____________________________________________________________

APPEARANCES:

For the Plaintiffs: Neil T. O'Donnell
Cascadia Cross-Border Law Group
4141 "B" Street
Suite 205
Anchorage, AK  99503

For the Defendant: Nathan M. Swinton
Joseph C. Dugan
Michael Fraser Knapp
U.S. Department of Justice
Civil Division
Federal Programs Branch
1100 "L" Street NW, Room 11212
Washington, DC  20005
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that 30 percent holds for this population, particularly that 

subset with elevated risk profiles, largely with language 

capabilities that are associated with countries of higher 

security concern, it could present high risk. 

Q Now, going up to the Group 1.  Is this report suggesting 

that 30 percent of those that had adjudicated had some 

unmitigatable derogatory information?  Does "unmitigatable" 

mean they wouldn't get a security clearance? 

A The 30 percent is applying to those individuals who were 

under review for suitability for service.  So that is 

separate from a security clearance determination.  

Q But that -- the security would be a higher percentage, 

would it not? 

A Correct.  Yes, Your Honor. 

Q Is this saying that, in the Group 1, those that are in the 

MAVNI population who have not completed the SSBI, that 

30 percent of them have some sort of derogatory information 

that would prevent them from essentially becoming citizens? 

A Correct.  Well, from serving in the military.  

If I may, Your Honor, I think that is an important thing 

to distinguish.  When we screen someone for the purposes of 

suitability and security, we're screening at a fairly high 

threshold.  So an individual who may have a known or unknown 

relative that works for a foreign defense department or 

foreign intelligence agency, the individual themselves may 
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have no malicious intent towards the United States or to the 

government; but we cannot mitigate the fact that they have a 

direct relative working for a foreign intelligence agency.  

So, therefore, the individual may not be suitable to hold a 

national security position.  

But ultimately that may not mean that the individual is 

not suitable to ultimately become a United States citizen.  

And we have tried very hard to make that distinguishing 

factor with our colleagues at Department of Homeland Security 

and USCIS.  So they may not be able to serve in the military, 

but that may not bear on their final determination as to 

whether that individual should be naturalized.

Q Well, we're not -- this lawsuit doesn't involve who gets 

naturalized. 

A Yes, sir. 

Q It does involve who gets into the MAVNI program and what 

restrictions are appropriate for them after they've been 

naturalized? 

A Correct.  

Q And are you saying that 30 percent of the people who are 

in the Group 1, which is approximately 1,500 people, that 

there's 30 percent of that group would not be eligible for 

the MAVNI program? 

A Correct.  

Q And do you have statistics that tells us what the 

Case 1:17-cv-00998-ESH-RMM   Document 244-8   Filed 03/24/19   Page 5 of 6



1

2

3

4

5

6

7

8

9

10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

Debbie Zurn - RMR, CRR - Federal Court Reporter - 700 Stewart Street - Suite 17205 - Seattle WA  98101

November 28, 2018 - 159

C E R T I F I C A T E

I certify that the foregoing is a correct transcript from 

the record of proceedings in the above-entitled matter.

/s/ Debbie Zurn            

DEBBIE ZURN
COURT REPORTER    
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